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HAS THE RULE OF REASON DOCTRINE 
TAKEN THE LOCK-STEP OUT OF THE 
SHERMAN ACT? 


In 71 Cent. L. J. 376, we expressed the 
view that the late construction, or, as we 
night say, the belated construction, of the 
anti-trust act has created brand new prob- 
lems as to its enforcement on the criminal 
side of the court. 

We have observed that the attorneys for 
the defendant in the meat trust, pending in 
Chicago, were quick to seize upon the new 
idea, and that the federal judge in whose 
court they have been ruled to trial, content- 
ed himself with a formal overruling of 
contention. What significance this 
bears we do not undertake to say. The 
contention may have been regarded by the 


their 


judge as frivolous, or he may have consid- 
ered it his duty to refer such a deadly 
assault upon the anti-trust act to the tri- 
bunal, that has enunciated the new rule— 
let the principle proclaimed be regarded as 
obiter or a necessary part of the Standard 
Oil decision. 

That the point is not to be considered 
frivolous, the dissenting opinion of Justice 
Harlan and what he instances for support 
on this subject would seem to bear wit- 
ness, as the distinguished jurist quotes with 
approval from Senator Nelson, a very dis- 
tinguished lawyer, in an adverse report to 
the Senate as to the amending of the anti- 
trust act. 

Senator Nelson said: ‘The anti-trust act 
makes it a criminal offense to violate the 
law, and provides a punishment both by 
fine and imprisonment. To inject into the 
act the question of whether an agreement 
or combination is reasonable or unreason- 
able would render the act as a criminal or 
penal statute indefinite and uncertain, and, 
hence, to that extent utterly nugatory and 
void, and would practically amount to a 
repeal of that part of the act. * * * And 





while the same technical objection does 
not apply to civil prosecutions, the injec- 
tion of the rule of reasonableness or un- 
reasonableness would lead to the greatest 
variableness and uncertainty in the enforce- 
ment of the law. The defense of reason- 
able restraint would be made in every case, 
and there would be as many different rules 
of reasonableness as cases, courts and 
juries. What one court or jury might deem 
unreasonable another court or jury might 
deem reasonable. A court or jury in Ohio 
might find a given agreement or combina- 
tion reasonable, while a court and jury in 
Wisconsin might find the same agreement 
and combination unreasonable.” 


Senator Nelson further said, in quota- 
tion made by Justice Harlan, of such a 
change, that “to destroy or undermine it 
(the anti-trust act) at the present juncture, 
when combinations are on the increase, and 
appear to be as oblivious as ever of the 
rights of the public, would be a calamity.” 

It is further to be noted that the chief 
justice alluded in no way whatever to the 
operation of the new principle in criminal 
prosecutions, and, probably, it is clear he 
should not have done so. 

It is easy, however, to see, that if the 
eight justices, with whom Justice Harlan 
differed, thought that the rule-of-reason 
doctrine would have the effect of disem- 
boweling the act as a penal statute, this 
would have been a very potent argument 
against their holding as they did. There- 
fore, it is to be presumed, that they believe 
that the Sherman law contains all of the 
elements of certainty required in a criminal 
statute. It cannot be supposed, that they 
overlooked the view expressed by Senator 
Nelson and approved by Justice Harlan, 
as the latter must have urged it in the con- 
ference room of the justices. 


Assuming, then, that indictments may 
be framed and prosecutions get to juries 
for alleged violations of the Sherman Act, 
the inquiry remains whether it is capable 
of practical enforcement. 

Certainly it seems incapable of anything 
like uniformity in enforcement—at least 
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not until the supreme court, after much 
tribulation on the part of the government 
and glorious uncertainty favoring defen- 
dants, shall have shown some eight score 
of federal trial judges precisely how to 
proceed, if it ever does, 

In such enforcement the question of rea- 
sonableness or wumnreasonableness is, of 
course, for juries. The latitude of inquiry 
in the development of such an issue is to 
be measured practically only by the inge- 
nuity of counsel at the trial, assisted in 
advance of prosecution, by manipulation of 
the laws of supply and demand. In this 
the exercise of all the tricks in high finance 
that would help to make the false appear 
to be the true and their acts in furtherance 
rather than in unreasonable restraint, of 
commerce, would appear. 

We might admit that the judges who 
are to try such cases could, were they al- 
lowed, puncture the pretenses upon which 
adept violators of the Sherman Act, guided 
by astute counsel, might build their hopes 
of escape. But these judges would find (it 
hard, if not impossible, to keep out the 
evidence to show not only how. reasonable 
was the restraint that was imposed on com- 
merce, but what a blessing the actors were 
conferring on that very commerce. 

Indeed, it may be, that powerful interests 
prosecuted under the Sherman Act could 
furnish all the proof necessary to put 
aureoles around the brows of their direc- 
tors, enjoying a gilded martyrdom for their 
country’s good. 

It seems to us, that the very last tribunal, 
in which a contention would raise its head 
that uncertainty in the description of a 
penal offense is no objection to its being 
brought to bar, with any show of success, 
is a federal court. 

The theory upon which the federal gov- 
ernment lives and moves and has its being 
is essentially different from that of any one 
of the states, or, as far as that is con- 
cerned, from any government not acting 
for sovereign constituents in federation. 

It is an agency empowered to guard in- 
strumentalities against interference lessen- 
ing the efficiency of delegated power. 





Therefore all of its legislation is regula- 
tion. Its statutes are mere rules, and 
should bear upon their face the clearest 
certainty. Nothing this agency can forbid 
comes within the description of malum in 
se, but, of its very nature, it is malum pro- 
hibitum, and the boundary therefore be- 
tween what is lawful and what is unlawful 
should be clearly defined. 

Especially is this true as to those things 
which concern interstate commerce, be- 
cause the plain course of decision as to this 
is, that the states can legislate with regard 
to it, when Congress has not covered the 
ground and state legislation is not a 
direct interference. Shall we now say the 
states can act, if Congress has not covered 
the ground, when its statute is not in un- 
reasonable restraint of trade? 

This Sherman Act, which 
nounce a combination or contract in direct 
interference with interstate commerce, un- 
less it be an unreasonable interference, is 
greatly like the ancient philosopher's de- 
scription of the world: “Beautiful, vague, 
mysterious, round and pointed like a ball.” 


fails to de- 








NOTES OF IMPORTANT DECISIONS 





DIVORCE -- HABITUAL DRUNKENNESS 
CURED AT TIME OF DECREE.—The S&t. 
Louis Court of Appeals seems to us to have 
announced an untenable position in holding 
that, where for more than the statutory period 
a husband had been an_ habitual drunkard, 
proof that he had overcome the habit could 
not defeat the wife’s action for divorce. Tar- 
rant v. Tarrant, 137 S. W. 56, Reynolds, P. J., 
not sitting. 

That court thus speaks on this subject: “Nor 
will the fact that the defendant became cured 
of his habit after he had been addicted to it 
for the statutory period and the suit had been 
commenced be permitted to defeat the plain- 
tiff’s suit, there having been no condonation 
within the meaning of the law. Defendant 
cannot be too highly commended for his final 
success in overcoming the habit which appears 
to have been the only substantial fault of an 
otherwise good man, but his success comes too 
late for the law to aid him. 1 Bishop, Mar- 
riage, Divorce and Separation, § 1775; Moore 
v. Moore, 41 Mo. App. 176.” 
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The facts of the principal case show, we 
think, that such a principle ought not to be 
deemed sound, unless there is no possible way 
of refusing to yield to it. Thus it appears 
from the case that this marriage has been 
dissolved upon a literal application of the stat- 
ute for the benefit of one party, when the 
ground for divorce has disappeared and two 
children of very tender years have been virtu- 
ally deprived of a home formed by both pa- 
rents, because of an offense that has been 
expiated. We do not read the Missouri 
statute or any other of like tenor as the St. 
Louis Court of Appeals. A right to a divorce 
is not in any sense a vested right. It is a 
Tight to show the existence of certain facts 
as ground for divorce upon a presumption that 
the marriage tie were better, in the interest 
of society, to be dissolved. : 

This cannot be illustrated better than by di- 
vorce being grantable for habitual drunken- 
ness continued for one year. If this does 
not mean that the law grants the divorce be- 
cause, and only because, it is a fair presump- 
tion that the drunkenness will continue in the 
future, it is a very foolish law. Why should any 
woman have to live with an habitual drunk- 
ard six months or nine months, if he is not 
fit to live with more than a year—if habitual 
drunkenness is of itself obnoxious to the 
marriage relation? 

But if the law fixes the period of one year 
because of the presumption of a continuing 
habitual drunkenness, it is based on a sensi- 
ble presumption, and it is willing to say that 
thereunder the wife should not be afflicted in 
the future and indefinitely. 

Taking it, however, that the law of divorce 
is to provide decrees, which are inherently 
prospective in their nature, more than merely 
adjudicating upon present rights, what excuse 
can there be for granting a divorce to protect 
from an evil that has faded out of existence? 

We admit that it would generally be difficult 
to show this, but in the principal case the 
court says it would avail nothing, however 
clearly it might be shown. The spirit and rea- 
son of divorce legislation is to give relief from 
a supposedly intolerable condition. Cessante 
ratione legis, cessat ipsa lex. 

We respectfully dissent from the spirit un- 
derlying the decision by an able court, on the 
ground, that the doctrine should be inculcated 
that divorce is always to be _ regarded 
as grantable in the supposed interest of soci- 
ety and not for any personal right of an ap- 
plicant. 

In Louisiana it is said there must be conclu- 
sion that the habit has become fixed and con- 
firmed. Mack v. Handy, 39 La. Am. 491, 2 So. 





81.; De Lesaerinere De Lesdesiner, 45 La. 
Ann. 1364, 14 So. 191. In Massachusetts it is 
said that certain evidence was sufficient to 
justify the conclusion that the habit was “con- 
firmed.” Blaney v. Blaney,.126 Mass. 405. In 
Rhode Island it was held the proof should show 
the habit is “confirmed.” Gouslay v. Gouslay, 
16 R. I. 705, 19 Atl. 142. 

These cases are within the reason and life 
of the law. 

That some single acts uncondoned give 
ground for divorce argues nothing. They gen- 
erally imply there is an absence of moral char- 
acter on the part of their perpetrators and 
anything almost can be mended but that. With 
drunkenness it is different. The law regards 
that pityingly and says, if it is not confirmed, 
it is no ground for divorce. 





CONTEMPT OF COURT—CIVIL AND 
CRIMINAL CONTEMPT DISTINGUISHED— 
THE RIGHT OF DEFENDANT TO RE- 
FUSE TO TESTIFY AND THE MEASURE. OF 
PROOF IN THE LATTER.—In the case of 
Gompers v. Bucks Stove & R. Co., 31 Sup. Ct. 
492, it was held that there was a proceeding 
in civil contempt to punish an act of which the 
court had no other jurisdiction than by a pro- 
ceeding in criminal contempt, and the judg- 
ment was set aside, notwithstanding that all 
the parties went to trial without objection to 
the form of procedure. 

Justice Lamar, speaking for the court, goes 
into much detail to show the nature of the 
proceeding, instancing that the case was en- 
titled as one in civil contempt, was part and 
parcel of the suit in which there was an alleg- 
ed contempt and the prayer for relief was rem- 
edial in behalf of the plaintiff, instead of puni- 
tive for the vindication of the court. 

The importance of proper procedure accord- 
ing to the character of the contempt is shown 
as follows: “Notwithstanding the many ele- 
ments of similarity in procedure and punish- 
ment, there are some differences between the 
two classes of proceedings which involve sub- 
stantial rights and constitutional privileges. 
Without deciding what may be the rule in 
civil contempt, it is certain that in criminal 
contempt the defendant is presumed to be in- 
nocent, he must be proved to be guilty beyond 
a reasonable doubt, and cannot be compelled 
to testify against himself.” 

In this case each of the defendants was 
made a witness for the Stove and Range Com: ° 
pany and was required to testify against him- 
self. 

But the character of the act as placing it in 
the category of criminal and not civil con- 
tempt presents a narrow question. 
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Thus it appears that the court had enjoined 
the defendants from boycotting the plaintiff or 
from publishing, that it was, or had been on 
the “unfair” list. Despite the injunction they 
published statements that the complainant 
was on such list. 

The court says: “The distinction between 
refusing to do an act commanded (remedied 
by imprisonment until the party performs the 
required act) and doing an act forbidden (pun- 
ished by imprisonment for a definite term) is 
sound in principle, and generally, if not uni- 
versally, affords a test by which to determine 
the character of the punishment. In this case 
the alleged contempt did not consist in the de- 
fendant’s refusing to do any affirmative act re- 
quired, but 1ather in doing that which had 
been prohibited. The only possible remedial 
relief for such disobedience would nave been to 
impose a fine for the use of complainant, meas- 
ured in some degree by the pecuniary injury 
caused by the act of disobedience. But when 
the court found that the defendants had done 
what the injunction prohibited, and thereupon 
sentenced them to jail for fixed terms of six, 
nine and twelve months, no relief whatever was 
granted to the complainant.” 

Here then it must be admitted that the sen- 
tence was punitive and not remedial, but that 
does not necessarily say the procedure was 
wrong, and that the act of disobedience was 
one only in criminal contempt. 

To disobey an injunction by an affirmative 
act seems just as truly contempt of remedial 
process as to disobey it negatively. For ex- 
ample the court in this case, it seems to us, 
might at least have imprisoned defendants un- 
til they ceased publishing the complainant as 
being on the “unfair” list. 

But considering that the publication was a 
past act, and yet was nothing in its commis- 
sion but the disobedience of process, and not in 
facie curiae, should the constitutional rule 
apply because the technical procedure is in 
criminal contempt? To say yes protects one 
in his privilege of not being compelled to tes- 
tify against himself and of proof of guilt be- 
yond a reasonable doubt being necessary, not 
because of the inherent criminality of that of 
which he is accused, but because of the mere 
name given to the form of procedure, whereby 
he is called to answer for an offense. We beg 
to think that such is not a proper test, and, if 
it were, courts ought not to pe allowed to try 
cases of criminal contempt without the aid or 
a jury. 

We are a believer in summary proceedings 
by the court without a jury in all contempt, 
civil and so-called criminal, because it is not 
only recognized procedure from time im- 
memorial but because it is absolutely neces- 





sary for the efficient performance of duties by 
courts, but we should not get ourselves con- 
fused, as we respectfully say Justice Lamar 
has gotten himself confused, by mere term- 
inology. 








THE LIABILITY OF THE INITIAL 


CARRIER UNDER THE INTER- 
STATE COMMERCE ACT. 
Introduction—Congress, in order to 


meet the pressing needs disclosed by 
repeated decisions of the American courts 
adverse to shippers, and to prevent pal- 
pable injustice to them, on June 2oth, 
1906, passed an act, which was an 
amendment to the Railroad Rate Bill. 
The amendment was introduced when the 
bill reached the Senate, by Senator Car- 
mack of Tennessee, and is known as the 
seventh section of the Hepburn amendment 
to the Interstate Commerce Act of Febru- 
ary 4th, 1887,” amending the twentieth sec- 
tion of that act. The amendment as finally 
agreed upon, after numerous conferences, 
and as passed by Congress, and signed by 
the President, is as follows: 

“That any common carrier, railroad or 
transportation company receiving property 
for transportation from a point in one state 
to a point in another shall issue a receipt 
or bill of lading therefor, and shall be liable 
to the lawful holder thereof for any loss, 
damage, or injury to such property caused 
by it or by any common carrier, railroad, or 
transportation company to which such prop- 
erty may be delivered or over whose line 
or lines such property may pass, and no 
contract, receipt, rule or regulation shall 
exempt such common carrier, railroad, or 
transportation company from the liability 
hereby imposed: Provided, That nothing in 
this section shall deprive any holder of such 
receipt or bill of lading of any remedy or 
right of action which he has under existing 
law. 

(1) Act Cong., June 29, 1906, c. 3591, sec. 7, 
34 Stat. 593, (U. S. Comp. St. Supp. 1909, p. 
1167). 


(2) Act Cong., Feb. 4, 1887, c. 104, sec. 20, 
24, Stat. 379, (U. S. Comp. St. 1901, p. 3154). 
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“That the common carrier, railroad, or 
transportation company issuing such re- 
ceipt or bill of lading shall be entitled to 
recover from the common carrier, railroad 
or transportation company on whose line 
the loss, damage, or injury shall have been 
sustained the amount of such loss, damage, 
or injury as it may be required tg pay to 
the owners of such property, as may be evi- 
denced by any receipt, judgment, or tran- 
script thereof.” 


The growing importance of this act is 
evidenced by the numerous adjudications 
thereunder since its passage; and the bene- 
fits to the shippers are incalculable, when 
the inconvenience and injustice to which 
they were subjected prior to its passage, is 
considered. 


The writer proposes to treat the amend- 
ment under four general heads: First, The 
necessity and purpose of the act; second, 
the courts which have jurisdiction for the 
enforcement of the act; third, the question 
of its constitutionality ; fourth, the right of 
the carrier, since the passage of the act, to 
limit its liability; and fifth, the general ap- 
plication of the act in the courts. 


I. The Necessity and Purpose of the Act. 
—The intention of the amendment was to 
do away with legal technicalities causing de- 
lay and injustice to the shippers, and to es- 
tablish a uniform rule of liability in inter- 
state commerce, whereby the initial carrier 
becomes responsible to the shipper for all 
loss, injury and damage occurring to the 
shipment from the time of its receipt by 
the initial carrier until delivery to its final 
destination by the last connecting carrier, 
and in turn, to give the initial carrier, if 
not himself primarily liable for the negli- 
gence, a right of action against the negli- 
gent secondary or delivering carrier. The 
purpose of the amendment as expressed 
by Senator Richardson, of Alabama, while 
the bill was pending in the Senate, shows 
its necessity. He said :* 


“One of the great complaints * * * * 
has been, and I think, a reasonable, just 


(3) Cong. Record, Part X, 59th Cong., Ist 
ss 


Sess., p. 9580. 





and fair complaint, that when a man made 
a shipment, say, from Washington, for in- 
stance, to San Francisco, Cal., and his ship- 
ment was lost in some way, the citizen had 
to go thousands of miles probably to insti- 
tute his suit. The result was that he had 
to settle his damages at what he could get. 
What have we done? We have made the 
initial carrier, the carrier that takes and 
receives the shipment, responsible for the 
loss of the article in the way of damages. 
We save the shipper from going to Cali- 
fornia, or some distant place to institute 
his suit.’ Why? The reason inducing us 
to do that was that the initial carrier has a 
through-route connection with the secon- 
dary carrier, on whose route the loss oc- 
curred, and a settlement between them will 
be an easy matter, while the shipper would 
be at very heavy expense in the institution 
of a suit. Ifa judgment is obtained against 
the initial carrier, no doubt exists but the 
secondary carrier would pay it at once. 
Why? Because the arrangement, the con- 
cert, the co-operation, the through-route 
courtesies between them would be broken 
up if prompt payment was not made.” 

Previous to the passage of this amend- 
ment, two rules had been in force, one, 
known as the “English Rule,” and the other 
known as the “American Rule.” The Eng- 
lish rule is similar to the amendment, but: 
by reason of the exceptions to it adopted 
by the majority of the American courts, 
great injury, loss and damage have resulted 
to the shippers. 

The weight of authority supports the 
“American Rule,” which is as follows :* 

“According to the American rule, the 
first carrier is prima facie liable only with 
reference to the transportation over his own 
line, a contract for through transportation 
by which the liability of the first carrier is 
limited to his own line is valid, even in 
states where limitation of liability is pro- 
hibited by statute, and liability beyond the 
receiving carrier’s line being the result of 
contract, the carrier may impose on the as- 
sumption of such contract relation any lim- 
itation which he sees fit.” 


(4) 6 Cyc. 489-490 and notes. 
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Some states’ (but the minority) have 
adopted the “English Rule,” which, as laid 
down by Lord Abinger, C. B., is that: 

“It is better that those who undertake 
the carriage of parcels, for their mutual 
benefit, should arrange matters of this kind 
inter se, and should be taken each to have 
made the others their agents to carry for- 
ward.” 

The passage of this amendment was in- 
tended for the sole purpose of doing away 
with the confusion resulting from the di- 
versity of opinions in the various courts 
and of relieving the shippers of their diffi- 
culty in recovering for losses caused by 
negligence of the various carriers who han- 
dled their shipments. 

“Congress recognized the difficulty ship- 
pers, especially small shippers, had where 
goods were lost, and especially when they 
were damaged, to trace the goods and fix 
the liability and recover their loss.: Not in- 
frequently the effort to do so involved more 
time and expense than the value of the 
goods damaged or lost. It recognized the 
additional fact that the facilities of the 
initial carrier were much greater than those 
of the shipper to locate the goods and fix 
the liability for loss or damage, and that it 
was, at all events easily within the power of 
the carriers to adopt methods by which it 
could be done; methods, too, which were 
absolutely denied the shippers by reason of 
manifestly insuperable obstacles and condi- 
tions. The evident purpose of Congress in 
the enactment of the statute under consid- 
eration, was to enable the shipper to have 
recourse to the receiving carrier, and leave 
it to its recourse upon the particular Com- 
pany which inflicted the injury. The act, I 
think, rests on a substantial and visible 
reason of public policy, which must ad- 
dress itself to every fair mind cognizant of 
the conditions which inspired this remedial 
legislation regulating the immense volume 
of interstate commerce in this vast coun- 
eal 





(5) See (1869) Lock Co. v. R. Co., 48 N. H. 
339; 2 Am. Rep. 242; (1906) Allen v. Pac. R. Co., 
42 Wash. 64; 84 Pac. 620, and cases cited. 

(6) (1841) Muschamp’s Case, 8 M. & W. 421. 

(7) (1908) Smeltzer v. St. L. & S. F. R. Co. 
(Ark.) 158 Fed, 649-666, per Rogers, J. 





IT, Jurisdiction—What courts have jur- 
isdiction for the enforcement of this amend- 
ment ? 

The impression prevailed at first, that 
only the United States Circuit and Dis- 
trict Courts, and the Interstate Commerce 
Commission had jurisdiction, because of the 
provisions of sections eight and nine of the 
original Act of February 4th, 1887, which 
sections give to those courts and the com- 
mission, concurrent and exclusive jurisdic- 
tion of the special matters therein con- 
tained. There is, however, no provision as 
to jurisdiction in the amendment of June 
29, 1906, which we are now considering, 
and therefore the ordinary rule of con- 
struction would apply, which is, that in the 
exercise of rights under federal legislation, 
the federal and state courts have concur- 
rent jurisdiction, unless it is expressly 
negatived in the enactment. 

It is evident that it never was the in- 
tention of Congress to confer upon the In- 
terstate Commerce Commission any juris- 
diction to enforce or apply this statute, 
because the Commission’s process and 
practice, being limited in scope, and of a 
totally different nature, and for a different 
purpose, it would be impracticable. Its 
procedure is only applicable for the estab- 
lishment and enforcement of rates, the 
preventing of rebates, etc. 

As was said by one court:* “The Inter- 
state Commerce Commission is not a court. 
It cannot try controversies like this between 
shipper and carrier, and give judgment 
against the carrier for the damages sus- 
tained. It was not contemplated by the 
Act that the time of the Interstate Com- 
merce Commission should be consumed by 
such controversies. The Commission is 
given jurisdiction to hear complaints in 
regard to rates, rebates, and the like, and 
the language of the statute in reference to 
complaints to the Commission must be con- 
strued as relating to those subjects which 
are within the jurisdiction of the Commis- 
sion.” 

And the same court, speaking of the 
United States Courts, said: “The Circuit 


(8) (1909) L. & N. R. Co. v. Scott, 133 Ky. 
724; 118 S. W. 990. 
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Courts of the United States are without 
jurisdiction in an action where the matter 
in controversy is. less than $2,000, and so 
this action could not have been brought in 
the United States Circuit Court, as the 
amount in controversy is only $275. It was 
not the purpose of the Interstate Commerce 
Act to give the United States Courts juris- 
diction of cases of this sort where the 
amount in controversy is less than $2,000. 
If, therefore, the State Court is without 
jurisdiction to hear the matter, the plaintiff 
is without remedy, and manifestly it was 
not the purpose of the amendment to leave 
the plaintiff remediless.” 

None of the cases decided previous to 
the passage of the amendment are applic- 
able,® although cited by those who contend 
that the state courts have no jurisdiction.’ 
This is not a penal statute, and it only pro- 
vides a new remedy, which had not here- 
tofore existed. It is evident that the state 
courts have jurisdiction of actions arising 
under this amendment, and concurrent jur- 
isdiction with the federal courts when the 
amount involved is over $2,000, or where 
there is a diversity of citizenship; and un- 
der no circumstances has the Interstate 
Commerce Commission any power or jur- 
isdiction for the enforcement of this amend- 
ment. 

As stated by one text-writer: “This is 
a law that may be enforced either in the 
state or federal courts. This is true be- 
cause there is nothing in the law which 
makes the exercise of jurisdiction by state 
courts incompatible with the purpose of the 
clause; and it cannot be implied that Con- 
gress has given the federal courts exclu- 
Sive jurisdiction over suits for damages 
arising out of a breach of contract to trans- 
port goods from one state to another, mere- 
ly because it passed a law making the initial 
carrier liable for the acts of its agents to 
whom it delivered the goods.” 


(9) Such as (1904) Rwy. Co. v. Moore, 98 
Texas 302; but see (1909) G. H. & S. A. R. Co. 
v. Piper (Texas) 115 S. W. 107. 

(10) (1909) 1 Drinker on Interstate Com- 
merce Act, p. 456. 

(11) (1910) Watkins on Shippers & Carriers, 
Sec. 201, p. 268. 

(12) See, also, the following cases affirming 
the jurisdiction of the state courts; (1909) So. 
Pac. Co. v. Crenshaw, 5 Ga. App. 675; 63 S. E. 





III. The Constitutionality of the Act.— 
The amendment to the Act has been sub- 
jected to most careful scrutiny by all the 
courts which have applied it with reference 
to its constitutionality, and the conclusion 
is, that the power in the federal legislature 
to pass such an Act is contained in the 
commerce clause of the Constitution,’ 
which authorizes Congress to regulate com- 
merce between the states and territories. 

It does not infringe state sovereignty,’ 
it does not interfere in any manner with 
the rights of the states,’® it does not operate 
to take private property for public pur- 
poses,’* it does not interfere with the liberty 
of contract,” or the freedom thereof,!* it 
does not deny to a carrier the equal protec- 
tion of the laws,” it is not a taking of the 
carrier’s property without due process of 
law,”° and it is not depriving a common 
carrier of life or liberty or property with- 
out due process of law.** 


865; (1909) L. & N. R. Co. v. Warfield & Lee, 6 
Ga. App. 550; 65 S. E. 308; (1910) H. & T. C. R. 
Co v Lewis, (Texas) 129 S. W. 594; (1909) Smelt- 
zer v. St. L. & S. F. R. Co. (Ark.) 168 Fed. 420; 
(1910) St. L. & S&S. F. R. Co. v. Heyser, (Ark.) 
130 S. W. 562; (1910 Shultz v. S. R. Co., 122 N. 
Y. S. 445; 66 Mise. R. 9; (1908) G. H. & S. A. R. 
Co. v. Piper, (Texas) 115 S. W. 107. 

(13) Subdivision 3, section 8, article 1. This 
amendment is constitutional; Atlantic C. L. R. 
Co. v. Riverside Mills, 31 Sup. Ct. 164; 72 Cent. 
lL. J. 129. 


(14) (1909) GH. & S. A. R. Co. v. Wallace, 
(Texas) 117 S. W. 169. 

(15) (1909) G H. & S. A. R. Co. v. Piper, 
(Texas) 115 S W. 107. ; 
(16) (1909) L. & N. R. Co, v. Scott, 133 Ky. 
724; 118 S. W. 990; (1910) H. & T. C. R. Co. v. 
Lewis, (Texas), 129 S. W. 594; see obiter dic- 
tum contra in (1909) N. & W. R. Co. v. Stuart, 
(Va.) 63 S. E. 415; which is relied on in (1909) 
1 Drinker on Interstate Commerce Act, sec. 261. 
(17) (1908) Smeltzer v. St. LL. & S. F. R. Co. 
(Ark.) 158 Fed. 649; (1910) St. LL. & S. F. R. 

Co. v. Heyser, (Ark.) 130 S. W. 563. 

(18) (1910) Welch v. N. & W. R. Co., 121 N. 
Y. S. 985. 

(19) (1909) GH. & S. A. R. Co. v. Wallace, 
(Texas), 117 S. W. 169. 

(20) (1908) Smeltzer v. St. LL & S&S .F. R. Co., 
(Ark.), 158 Fed. 649; (1909) GH. & S. A. R. 
Co. v. Wallace, (Texas), 117 S. W. 169; (1910) 
Welch v. N. & W. R. Co., 121 N. Y. S. 985; (1909) 
Riverside Mills v. At. C. L. R. Co. (Ga.) 168 Fed, 
987; (1910) Sst. L. & S. F. R. Co. v. Heyser, 
(Ark.), 130 S. W. 563. 

(21) (1909) G H. & S. A. R. Co. v. Piper, 
(Texas), 115 S. W. 107; (1910) M. K. & T. R. 
Co v. Harriman, (Texas), 128 S. W. 932; see 
obiter dictum contra in (1909) N. & W R. Co. 
v. Stuart, (Va.), 63 S. E. 415; which js relied 
on in (1909) 1 Drinker on Interstate Commerce, 
Act, sec. 261, 
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The Act has been held constitutional by 
all the courts before whom the question of 
its constitutionality has arisen, and its val- 
idity has been repeatedly affirmed in the 
decisions above referred to.** 

IV. Limitation of Liability—The con- 
stitutional validity of the amendment being 
conceded, as heretofore shown, the next 
question that arises is, has the carrier any 
right to limit its liability by contract for a 
valuable consideration ? 

Limitation of liability divides itself into 
two heads: 

First: Limitation as to the place where 
the negligence occurs, and which carrier 
shall be primarily liable for such negli- 
gence, and 

Second: Limitation of liability as to the 
value of the shipment, and what is reason- 
able notice of the loss thereof. 

As to the first question ; the principal and 
only purpose of this enactment, being to 
place the liability on the initial or receiving 
carrier, it is established by the authorities 
that since the passage of the Act, no car- 
rier receiving an interstate shipment has the 
right or power to limit its liability to its 
own line by any “contract, receipt, rule or 
regulation,” whether based on a valuable 
consideration or not, and any such con- 
tract is void. This also applies to an inter- 
mediate carrier,** and a connecting car- 
rier.** It is evident if such a contract was 
permissible, the very purpose and intention 
of the Act would be frustrated, and this 
beneficial legislation would go for naught. 
The common law rule was, that the initial 
carrier was liable for its own negligence on 
its own line, or that of its connections, and 
it was only by reason of the exceptions 
grafted upon it by the American courts that 
the initial carrier has been able to escape 
liability by contract, so that, under this 
amendment, the initial or connecting car- 
riers cannot by contract, etc., limit their lia- 
bility to their own line. 


(22) (1910) Barnes on Interstate Trans)-orta- 
tion, p. 493; (1910) Watkins on Shippers & 
Carriers, p. 268. 

(23) (1910) St. L. S. W. R. Co. v. Ray, (Tex- 
as), 127 S. W. 281. 

(24) (1910) Gibson v. L. R. & H. S. W. R. 
Co., (Ark.), 124 S. W. 1033. 





The second question presents more diffi- 
culty, and only by considering the state of 
the law prior to the passage of this amend- 
ment, can we arrive at a clear understand- 
ing of it. 

“While there are some cases to the con- 
trary, it is almost universally held that a 
carrier cannot exempt himself by contract 
from liability for his own negligence. But 
many of the same courts which lay down 
this principle in its broadest form, at the 
same time hold that a carrier may by agree- 
ment avoid a portion of his liability but not 
all of it. This result is arrived at by hold- 
ing that the parties to the contract of car- 
riage may agree upon the valuation to be 
placed upon the goods carried, and since 
the freight rate is dependent upon the 
valuation, agreement for a diminished 
valuation is supported by the consideration 
of a reduced rate. Such is the holding of 
the United States Supreme Court in the 
leading case of Hart v. Penna. R. Co., 112 
U; & ag. 

The majority of the American courts 
have followed the rule of the Supreme 
Court of the United States, and at this late 
day it would be futile to question its sound- 
ness. 


Congress did not intend by this amend- 
ment to change the state of the law with 
reference to limitation of liability as to 
value or negligence,*® and this is shown in 
this case by the fact that the only thing 
under consideration was the question of 
fixing the liability on the initial carrier 
when a loss did occur, whether the negli- 
gence happened on its line or that of its 
connections. 

This conclusion is irresistible from the 
language of Senator Richardson, of Ala- 
bama (quoted above), and also from the 
decisions since the passage of the Act; and 
is in accordance with the views of the In- 
terstate Commerce Commission.** 

The question is answered in a late case, 
decided by the Court of Appeals of New 


(25) 8 Michigan Law Review, p. 223. 

(26) (1910) St. L. S. W. R. Co. v. Ray, (Tex- 
as), 127 S. W. 281. 

(27) (1908) Matter of Released Ratey, 13 In- 
terst. Com. R. 550. 
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York,** wherein it was attempted to have 
declared nugatory the provision in the re- 
ceipt of the Adams Express Company, 
whose liability, because of a special rate, 
was limited to the sum of fifty dollars. In 
the lower court, it was decided that this 
amendment to the Interstate Commerce Act 
rendered this provision of the receipt void,”® 
but it was reversed on appeal to the su- 
preme court of that  state,*° and the 
supreme court’s decision was affirmed on 
appeal in the court of appeals.** The de- 
cision of the supreme court has been cited 
with approval by the courts of New Jer- 
sey** and Masssachusetts*® and the same 
reasoning for their conclusion is employed. 

Mr. Justice Barlett, in his decision in the 
Court of Appeals,** says: “The language 
of the enactment does not disclose any in- 
tent to abrogate the right to common car- 
riers to regulate their charges for carriage 
by the value of the goods, or to agree with 
the shipper upon a valuation of the property 
carried.” 

Some of the opinions in other courts 
seem to reach a different conclusion, but 
an examination of them discloses that they 
were not dealing with the precise question 
here involved, but other questions arising 
under the Act, and therefor their weight 
on this point is open to serious question.*® 

‘The carrier, also, by contract may stipu- 
late that the shipper shall give notice with- 
in a certain reasonable time of any claim 


(28) (1910) Greenwald v. Barrett, 199 N. Y. 
170; 92 N. E. 218. ‘ 

(29) (1908) Greenwald v. Weir, 111 N. Y. S. 
235; 59 Misc. R. 431. 

(30) (1909) Greenwald v. Weir, 115 N. Y. S. 
311; 180 App. Div. 696. 

(31) (1910) Greenwald v. Barrett, 199 N. Y. 
170; 92 N. EB. 218. 

(32) (1909) Travis v. Wells, Fargo & Co. (N. 
J.) 74 Atl. 444; (1909) Flowman vy. Childs, (N. 
J.) 74 Atl. 446. 

(33) (1910) Bernard v. Adams Exp. Co., 
(Mass.), 91 N. E. 325. 

(34) (1910) Greenwald v. Barrett, 199 N. Y. 
170; 92 N. E. 218; this decision overrules the 
following cases; (1909) Silverman v. Weir, 114 
N. Y. S. 6; (1908) Schulte v. Weir, 111 N. Y. S. 
240; 59 Misc. R. 488; (1909) Vigouroux v. Platt, 
115 N. Y. S. 880; 62 Mise. R. 364. 

(35) (1909) L. & N. R. Co. v. Warfield & Lee, 
6 Ga. App. 550; 65 S. E. 308; (1909) Holland v. 
Cc. R. I. & P. R. Co., 189 Mo. App 702; 123 S. W. 
987; (1909) Blackmer v. M. & O. R. Co., 137 Mo. 
App. 479; 119 S. W. 1; (1909) K. C. S. R. Co. v. 
Carl, 91 Ark. 97; 121 S. W. 932: (1909) C. R. L 
& P. R. Co. v. Miles, (Ark.), 123 S. W. 775. 





for loss, delay, or injury to the shipment, 
and this is not violative of the provisions 
of the Act.** 

Therefore it may be safely concluded, 
that under a contract, supported by a valu- 
able consideration, such as a bona fide re- 


duced rate, etc., the carrier has a right to 


require the shipper to accept a reduction 
in the maximum liability for the shipment, 
and to give a reasonable notice of the claim 
for damages; and the weight of authority 
of courts deserving the greatest respect is 
in that direction. 

V. General Application—In the intro- 
duction, it was stated, that the Act had no 
application, except to shipments in inter- 
state commerce; accordingly, no shipments 
in intrastate commerce are affected by any 
of its provisions. Some of the states, how- 
ever, have statutes*’ or a provision in their 
Constitution,** regulating intrastate ship- 
ments. The rules of practice and procedure 
when the statute applies are similar to that 
employed in the state courts in like cases. 

The statute does not have to be specially 
pleaded as the state courts take judicial no- 
tice of the public statutes of the United 
States.*® It is, however, necessary to set 
forth in the declaration, the fact that the 
shipment arises out of interstate commerce, 
and this can be done by alleging the point 
of receipt by the initial carrier and the 
destination of the shipment. 

The provisions of the Act do not affect 
“any holder of such receipt or bill of lading 
of any remedy or right of action which he 
has under’existing law,” and the shipper in 
interstate commerce has his election wheth- 
er to proceed under the Act, or to waive the 
provisions thereof, and proceed under the 
law as it was pronounced prior to this en- 
actment.*® This saving clause is particular- 
ly beneficial in those states which have 

(36) (1909) St. L. I. M. & S. R. Co. v. Fur- 
low, 89 Ark. 404; 117 S. W. 517; (1909) St. L. & 
S. F. R. Co. v. Keller, (Ark.), 119 S. W. 254. 

(37) See Georgia Code, 1895, sec. 2298. 

(38) (1909) Latta v. C., St. P., M. & O. R. Co., 
(Neb.), 172 Fed. 850; (1909) L. & N. R. Co. v. 
Scott, 133 Ky. 724; 118 S. W. 990. 

(39) (1909) L. & N. R. Co. v. Scott, 133 Ky. 
724; 118 S. W. 990. 

(40) (1909) Latta v. C. St. P. M, & O. R. Co, 


(Neb.), 172 Fed. 850; (1910) Schultz v. S. R. Co., 
122 N. Y. S. 445; 66 Misc. R. 9. 
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either statutory* or constitutional provi- 
sions.** 

Negligence must have occurred on the 
line of the initial carrier or on the line of 
one of its-connections in the through ship- 
ment, whether intermediate or delivering, 
and the Act has no application when once 
the shipment has been completed and the 
delivering carrier has assumed the liability 
of a warehouseman,* 

The fact that the receiving carrier’s line 
is wholly within the state does not relieve 
it from liability in every case under the 
Act, and if the shipment is accepted by the 
intrastate carrier for a point outside of 
the state, and a through bill of lading 
issued, the Act applies.** 

It has, also, been decided that under the 
provisions of sections eight and nine of the 
Interstate Commerce Act of February 4, 
1887, and since this amendment, when a 
verdict is rendered against the carrier, and 
in favor of the shipper, the attorney for 
the shipper is entitled to a counsel fee,*® 
but that decision is erroneous, because the 
section which provides for a counsel fee, 
also includes a fine to be imposed upon the 
carrier for the violation of its provisions. 
The court which awarded the fee is one of 
respectable authority, but its decision is 
clearly a misconception of the purpose and 
intention of this amendment.*® 

The Act took effect on the dates of its 
passage, to-wit: June 29, 1906, and all in- 
terstate shipments made since that time 
come within_its-provisions.** 

Conchision xThis, ainendment is of great 
value/to shippers, a$/in a.great many cases 
where anVinterstat@ahipment was, involved, 


(41) See note 37.“ V> 

(42) See note 38 

(43) (1909) N. & “We.R. Cor yenStuart, (Va.), 
63 S. EB. 415. 

(44) (1910) Schultz v. S. R. Co., 122/N. Y. S. 


445; 66 Misc. R. 9;(1910).H. & T. /R. Co. v. 
Lewis, (Texas), 129 SW, 4: 


(45) (1909) Riverside Mills v. At. C. L. R. 
Co., (Ga.), 168 Fed. 990. 
(46) See criticism in (1908) G. H. & S. A. R. 


Co. v. Piper, (Texas), 115 S. W. 107; (1910 Wat- 
kins on Shippers & Carriers, p. 267, and see 31 
Sup. Ct. 164. 

(47) (1910) So. Pac. Co. v. Meadors, (Texas), 
129 S&S W. 170; (1910) Barnes on _ Interstate 
Transportation, p. 492, Note 1; see contra (1908) 
Nicola v. V. L. & N. R. Co., 14 Interst. Com. R. 
199. 


and where the value of the shipment was 
small, they were without remedy, because 
of the expense which would be entailed up- 
on them together with the loss of time, in 
bringing suit in a foreign forum. The 
trend of the decisions has demonstrated 
ethat the courts are willing and ready to ad- 
minister the provisions of this legislation 
with liberality, and, also, with a desire to 
do justice between the parties.*® 
Jacos S. New. 
3altimore, Md. 


(48) Additional authorities under the Act, 
but which merely refer to it, without special 
comment, are as follows: (1908) M. K. & T. R. 
Co. v. Carpenter, (Texas) 114 S. W. 900; (1908) 
I. & G. N. R. Co. v. Wilbourne, (Texas), 115 S. 
W. 111; (1909) St. L. S. W. R. Co. v. Grayson, 89 
Ark. 154; 115 S. W. 933. 








TROVER AND CONVERSION—MEASURE OF 











DAMAGES. 

HENDERSON v. HOLLAND. 
Appellate Court of Alabama, April 19, 1911. 
55 So. 323. 

It is cineey wats the jury, having 


regard to the circumstances, to assess the dam- 
ages in trover at the highest market value of 
the article at any time between the conversion 
and the trial, or at an amount not less than 
its value at the date of the conversion, with 
interest, or at any amount within such limits; 
so that they should not be instructed that plain- 
tiff is entitled tq such highest price. 

Plea 2 is as follows: “Now comes the de- 
fendant, and for answer to the complaint 
pleads and says: That the title to this bale 
of cotton, the subject of this suit, has here- 
tofore been tried in the justice court of M. 
W. Coleman, a justice of the peace at Albert- 
ville, Marshall county, a court of the ‘same 
jurisdiction as this court; that said suit 
was between the same plaintiff and defend- 
ant, that the suit was brought by plaintiff 
against the Albertville Mercantile Company 
for the same bale of cotton or its value, and 
the said bale of cotton having been sold by 
this defendant to the Albertville Mercan- 
tile Company, the said company called on the 
defendant, J. J. Henderson, from whom they 
bought said bale of cotton, to defend his 
title or claim to said cotton for them; and 
this defendant thereupon made himself de- 
fendant in said suit, went into trial on the 
merits of the case, and the plaintiff and the 
defendant offered evidence in support of 
their respective claims, and the court, after 
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hearing the evidence and the argument, con- 
sidered the case, and found judgment in fa- 
vor of the defendant under the law and evi- 
dence offered by the party, which judg- 
ment is duly rendered upon the merits of 
the case, and no appeal ,was taken from said 
judgment; and the defendant says. that 
plaintiff is bound or concluded by the for- 
mer judgment of the process.” Amended 
plea 2 sets out the fact that the trial was 
had on the 5th day of December, 1908, in an 
action of trover in the justice court of M. 
W. Coleman, a justice of the peace in Mar- 
shall county, a court of competent jurisdic- 
tion, and then states the facts as stated in 
the former suit, with the conclusion that de- 
fendant avers that this suit is for the con- 
version for the same bale of cotton, and the 
evidence on this trial and the issues here in- 
volved will, under the first plea here filed, be 
the same as was heard in the court of said 
Coleman. 

E. W. Darden, for appellant. 
sell, for appellee. 

WALKER, P. J. . (1) The appellant, de- 
fendant below, by two special pleas—his sec- 
ond plea, and his second amended plea— 
sought to set up as an adjudication against 
the claim of the plaintiff asserted in this 
suit the result of a previous suit brought 
bythe same plaintiff against the Albert- 
ville Mercantile Company; each of the pleas 
alleging in substance that the defendant, 
who had sold the bale of cotton in contro- 
versy to the Albertville Mercantile Company, 
took charge of and conducted the defense in 
that suit as though it had been brought 
against himself, and that judgment was ren- 
dered in that case in favor of the defendant 
therein. Assuming that the pleas show that 
defendant so conducted himself with the 
defense of that former suit as to be entitled 
to claim for himself the benefit of the judg- 
ment therein, yet it must be held that neither 
of the pleas shows that the result in that 
case was an adjudication against the claim 
asserted by the plaintiff in this suit. The 
averments of the second plea indicate that 
the former suit was an action of detinue for 
the bale of cotton. The second amended plea 
describes the former suit as an action for 
the conversion of the bale of cotton. The 
first mentioned plea does not negative the 
conclusion that judgment was rendered for 
the defendant because of a failure to prove 
possession of the cotton by the defendant 
in the suit; and the second mentioned plea 
does not negative the conclusion that there 
was judgment for defendant in that suit 
because of a failure to prove a taking or 
conversion by it of the cotton in question. 


T. B. Rus- 





For anything that appears in either of those 
pleas, that former judgment against the 
plaintiff may have been the result of hig 
failure to prove a fact necessary to be prov: 
ed to entitle him to judgment in that case, 
but which he is not required to establish 
in this suit against another party, though 
this suit relates to the same personal prop- 
erty which was the subject of controversy in 
the former suit. At any rate, neither of 
those special pleas shows an adjudication 
against plaintiff’s claim or title to the bale 
of cotton mentioned in this suit; and there 
was no error in sustaining the demurrers to 
the pleas. Gilbreath v. Jones, 66 Ala. 129. 

(2) There was evidence as to the highest 
market price of cotton between the time of 
the alleged conversion and the date of the 
trial. In the orai charge to the jury the 
trial court instructed them that “under the 
law, if the plaintiff, is entitled .o recover at 
all, he is entitled to the highest market 
price for the cotton since the day it was 
taken to the present time,” and the defend- 
ant duly excepted to this part of the charge. 
In actions for the conversion of personal 
property which is of a fluctuating value, 
it is competent to prove the highest market 
price of the article at any time between the 
date of conversion and the time of the trial; 
but it is discretionary with the jury to as- 
sess the damages of the plaintiff at a sum 
based on the highest market price, or on a 
price not less than the value of the article 
at the date of the conversion, with interest 
on the amount so ascertained. Boutwell et 
al. v. Parker & Co., 124 Ala. 341, 27 South. 
309; Burks v. Hubbard, 69 Ala. 379; Loeb 
& Bro. v. Flass Bros., 65 Ala. 526. In such 
case the law vests the jury with a discre- 
tion in assessing the damages at any amount 
within the limits stated. In the exercise 
of that discretion they should have regard to 
the circumstances of the case before them. 
The conversion proved may have been in- 
advertent, and the defendant may not have 
reaped benefit from it beyond the market 
price of the article; or it may have deen 
willful or wanton, and have been the means 
of enabling the defendant to get for himself 
the highest market price for the property of 
another, or of depriving the owner of the 
benefit of a rise in price. It is to enable 
them to adjust their assessment of damages 
to such varying situations that the jury is 
accorded a discretionary power in this mat- 
ter. The right to exercise such discretion 
was denied them by the instruction above 
quoted. That action of the trial court was 
erroneous. 
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This error requiring a reversal of the judg- 
ment, it is not necessary to consider other 
questions presented. 

Reversed and remanded. 


Note.—Recovery of Highest Value Between 
Time of Conversion and Rendition of J “erdict.— 
The trend of decision seems to be with the prin- 
cipal case in distinguishing between a willfully 
wrong conversion and one under claim of right, 
but it seems to us that property of fluctuating 
character, so far as value is concerned is not a 
good basis, but the Georgia rule hereinafter 
shown is a better rule. 

The rule in Alabama of allowing the jury a 
discretion in fixing subsequent value was said 
in Boutwell v. Parker & Co., supra, to be limited 
to the taking of the market value at the time 
of the conversion or some higher, not necessarily 
the highest, subsequent value, and never to base 
their finding on a depreciated value. The opin- 
ion in that case says: “The reason for allowing 
the jury to assess damages according to the in- 
creased value is to prevent any benefit to the 
defendart from his wrongful act.” That sort 
of rule ought, it seems to us, to demand the high- 
est subsequent value, but the principal case 
argues that the jury have a discretion within 
the limits of market value at the time of con- 
version and highest subsequent value, according 
to the circumstances of the original taking and 
that the defendant shall not have actually reaped 
any benefit beyond the market price of the article 
at the time of taking. It may be well doubted 
whether there is any soundness in such discre- 
tion, if the owner has proceeded promptly to 
sue instead of laying by and speculating upon the 
possibility of a still higher price. 

It must have been on this theory that a Mon- 
tana statute gives, in trover and conversion “to 
the injured party one of two options, viz.: the 
market value at the time of conversion or the 
highest market value between the conversion and 
the verdict. But under such a statute it was 
held that the plaintiff in his action must elect 
one, and cannot rely on both in the same case,” 
a rather technical sort of ruling it seems to us 
under a statute passed entirely for the injured 
party’s benefit. See Thornton-Thomas Coal Co. 
v. Bretherton, 32 Mont. 80, 80 Pac. 10. The 
rule under such a statute it seems to us should 
be that plaintiff should charge the conversion, 
and prove what value he could at any time from 
the time of the conversion to the day of trial. 
He ought not to have to elect because as a mat- 
ter of fact he could not say at the time he files 
his suit what might be the highest value at the 
time of the verdict. If that exceeded the ad 
damnum, in the proof, he cught to be allowed 
to amend at the last moment. . 

In a North Dakota case it was said: “In fixing 
the measure of damages, the trial court de- 
termined that the plaintiff was entitled to the 
highest market price of the grain between the 
date of the conversion and the verdict, without 
interest, instead of the value of the property at 
the date of the conversion, with interest there- 
after, and, against the defendant’s objection, per- 
mitted plaintiff to amend its complaint at the 
trial to increase the amount of its demand for 
damages to correspond with the highest price 
of grain during the period between the conver- 
sion and the verdict, which was stipulated to 





have been in June, 1898, at which time wheat, by 
reason of the Leiter corner, reached the un- 
natural price of $1.42 a bushel, which was at 
least twice its value at the date of the conver- 
sion. The same question was also raised by 
objection to evidence of the highest market value 
and by an exception to that portion of the charge 
of the court, which fixed the highest market 
value, without interest, as the measure of dam- 
ages to govern in case they found for the plain- 
tiff.” 

The North Dakota statute merely says the 
damage from conversion is presumed to be value 
at the time of conversion or when the action is 
prosecuted with reasonable diligence the high- 
est market value “at any time between the con- 
version and the verdict without interest at the 
option of the injured party.” It was said: “In 
the case at bar the recovery for the wheat con- 
verted bears no just relation to the damage 
which the plaintiff suffered. It is a misnomer to 
call it “compensation.” It is largely punishment. 
But, however averse we may be to the rule, it 
is the rule which governs; and the plaintiff has 
an absolute right to recover the highest market 
price, if it so elects, provided only it has prose- 
cuted its action with reasonable diligence.” 

We see little occasion for the court to crit- 
icise such a rule, but it does occur to us it might 
have refused to declare that the “unnatural 
price” consequent upon the “Leiter corner” should 
be accepted as the highest market price. A 
“corner” is supposed to be an illegitimate influ- 
ence upon the market and what it accomplishes 
ought not to be taken as such a market price as 
the law contemplates, when it speaks of “the 
highest market price.” It is something of an 
anomaly for a court to denounce a price as “un- 
natural” and yet enforce it as a legitimate price. 
The Montana case does not show an express 
election as does the North Dakota case, and yet 
the Montana case says he should elect. The 
Montana court seemed to construe the statute 
as meaning that election is only necessary when 
the highest market value is asked for. 

Leacock v. Paxon, 208 Pa. 602, 57 Atl. 1097, 
was a case in which it appears that some shares 
of the American Tobacco Company were pur- 
chased through brokers, and about one-third of 
their value was deposited with them. The pur- 
chaser paid in $3,000 more to protect the brokers 
against a decline, though they told him only 
$1,000 was needed. They sold his stock three 
days after this deposit without giving him any 
notice. As to the measure of damages it was 
said: “While it is true that, in the case of con- 
version of ordinary chattels, the measure of dam- 
ages is the value at the time of the conversion, 
vet, in view of the shifting character of the 
prices of stock in our stock exchanges, such rule 
would be manifestly inadequate. It has, there- 
fore, been held that stocks are an exception to 
the rule in question and the highest price in the 
market is consequently made the measure of 
damages. 

The foundation of this rule rests upon the 
changing character of the value of such property 
as evidenced by the varying quotations in the 
different stock markets and sometimes the ad- 
vances in value are made with astonishing rapid- 
ity. Political action or material or financial com- 
binations often are the occasion of such excep- 
tional advances. The very nature of such prop- 
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erty with its constantly changing valuations indi- 
cates the necessity of a measure of damages 
shifting in character, and hence it has been made 
to differ from that in case of ordinary chattels 
where it is based upon their valuation at the 
time of the conversion, because such value is not 
so changeable.” 

The case cites Pennsylvania decision, partic- 
ularly that of Neiler v. Kelley, 69 Pa. 403, where 
Mr. Justice Sharswood said; “The general rule 
as to the measure of damages in an action of 
trover undoubtedly is well settled to be the value 
of the goods at the time of the conversion, to 
which may be added interest up to the time of 
the trial, unless there were some circumstances 
of outrage in the case, when the jury may give 
more. Here nothing is said about changing 
value, but “outrage” may embrace increased dam- 
ages in the taking of any class of property. 

Other Pennsylvania cases are referred to as 
sustaining modification of the rule as to “stocks, 
railroad bonds and other securities of similar 
nature.” The principal case, however, and the 
North Dakota and Montana cases do not confine 
the modification to stocks, bonds and securities, 
but extends it to all property of fluctuating mar- 
ket value. 

In Doyle v. Burns, 123 fowa 488, 99 N. W. 
195, there was a suit for the conversion of min- 
ing stock and the court’s instruction was for the 
value at the time of demand for same together 
with dividends with interest on such value and 
dividends. 

The Iowa court said the rule was in case of 
marketable stock “the highest value which it at- 
tains between the time of conversion and a rea- 
sonable time for replacing it, if the purchase 
price has not been paid, or if the purchase price 
has been paid, then the highest value between 
the conversion and the time of the bringing of 
the action, providing the bringing of the action 
is not unreasonably delayed.” 

The Doyle case approves of making the date of 
demand the time of valuation as this “does not 
allow either party to speculate at the expense 
of the other,” and there ought not to be a rule 
which “presupposed that a plaintiff suing for 
conversion would have held his stock and sold 
it at the time it reached its highest market price, 
which, as we all know, is a very violent pre- 
sumption.” 

As supporting the rule the Iowa court favors, 
there are cited Barnes v. Brown, 130 N. Y. 372, 
29 N. E. 760; Gallagher v. Jones, 129 U. S. 193; 
Chadwick v. Butter, 28 Mich. 349. 

In Oxford v. Ellis, 117 Ga. 817, 45 S. E. 67, a 
syllabus decision states the matter very broadly, 
thus: “Where the plaintiff in an action of trover 
elects to take a money verdict, the value of the 
property converted, at the time of the conversion, 
or at some period between the conversion and 
the trial, must be proved to authorize a verdict.” 
The statute may determine, we suppose, whether 
there is always an alternative, but the proposi- 
tion does not on its face distinguish between 


property presumed to be of changing value and 


other property. 

In Thompson v. Carter, 6 Ga. App. 604, 65 
S. E. 590, we find this syllabus decision: repeated 
in the case of conversion of a promissory note, 
and the Thompson case quotes Walton v. Hen- 
derson, 4 Ga. App. 173, 61 S. E. 28, as holding 
thai: “In estimating the value of personalty 





unlawfully detained, the plaintiff may recover the 
highest amount which he can prove between the 
time of conversion and the trial.” We judge, 
therefore, that in Georgia the rule of highest 
value is applied whenever a higher subsequent 
value may be proved than that at the time of 
conversion let the conversion be of an ordinary 
chatteis or personal property of generally fiictu- 
ating value. 

In Bavle v. Norris, 134 S. W. 767,-the Texas 
Court of Civil Appeals held in a timber-cutting 
case, that the measure of damages was the value 
at the time of demand and where it is altered by 
manufacture the value in the altered state may 
be recovered, unless the taking was not culpably 
negligent and was under an honest belief of 
title, when the value would be as of the time 
of taking. 

This proposition proceeds on the theory that 
bad faith in retention carries its legitimate bur- 
den, while for an act done in good faith only 
the actual wrong at the time was to be com- 
pensated for. There is nothing here passed upon 
in regard to fluctuation in value of the original 
article. 

The Pennsylvania rule of confining increased 
price to stocks, etc., by reason of the nature of 
such property seems to us too restricted, but as 
a rule it would seem to be enforceable without 
regard to the circumstances attending the con- 
version, just because of that nature. As to other 
property, though it might fluctuate, that would 
seem to be incidental and not deemed in law to 
be contemplated in a good faith taking. Whether 
any damages should be measured by prices that 
are unnatural, as in the North Dakota case, we 
think very doubtful indeed. Those things are 
spasmodic and those who are looking for ad- 
vantage from them are as truly gamblers as 
those who create them. Whether one whose 
wheat or whose cotton is converted wovld take 
the tide at its flood or be wrecked in its ebb, is 
so purely problematical, that no account should 
be taken of it as a basis for recovery of ae 








HUMOR OF THE LAW. 





One of the officials of our Embassy at Lon- 
don tells of an incident that occurred in a 
train proceeding through the north of Scotland. 
There was another passenger in the compart- 
ment at the time the American entered. 

At the next station three Scots came in. They 
were all big, burly men and completely filled 
up the seat on the side of the compartment 
where the first mentioned passenger was seated. 
At the next station the carriage door opened 
to admit a tall, cadaverous individual, whose 
girth was about that of a lamp-post. 

He tried to wedge himself in between two 
of the passengers already there, and said to 
one of them: 

“Tere, you must move up a bit. Each seat 
is intended to accommodate five persons, and 
according to act of Parliament you are entitled 
only to eighteen inches of space.” 

“Aye, aye, my friend,” replied one of the 
Scots; “that’s a very guid for you that’s been 
built that way; but ye canna blame me if I 
ha’ na’ been constrickit according to act of 
Parliament.’’—Lippincott’s. 
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1. Abatement and Revival—Another Action 
Pending.—Pendency in another jurisdiction of 
another action on the same cause of action is 
not ground for abatement.—McNamara v. Mc- 
Allister, Iowa, 130 N. W. 26. 

2. Adultery—Evidence.—In a prosecution for 
adultery evidence that the woman was pregnant 
at time of trial held competent as corroborating 
testimony.—Clark v. State, Ala., 54 So. 431. 

3. Annuitles—Apportionment.—Annuities are 
not apportionable except where for the benefit 
of a widow without other means or for mar- 
ried women living apart from their husbands 
or infants.—Wiegand vy. Woerner, Mo., 134 S. W. 
596. 

4. Assignments—Rescission.—Plaintiff, thav- 
ing been offered a rescission of a contract of 
sale of his equity to his assignee for the benefit 
of creditors, and having refused and elected to 
treat the contract as valid, could not there- 
after obtain a rescission—Heath v. Tucker, 
Mo., 134 S. W. 572. 

5. Attachment—Forthcoming Bond.—A forth- 
coming bond will be held good as a common-law 
bond, though it does not conform to the statute. 
—Blanchard v. Anderson, Ok., 113 Pac. 717. 

6. Bankruptcy—<Action Against Bankrupt.— 
Where the judgment of a trustee concurs with 
that of a great majority of the creditors who 
speak, that it would not be advisable or for 
the best interest of the estate to defend a 
pending suit against the bankrupt, he is justi- 
fied in refusing to defend, and it is not error 
for the referee, on application of the minority, 
to refuse to direct him to do so.—In re Kear- 
ney, D. C., 184 Fed. 190. 

7.——Contracts.—_ Where a bankrupt was pre- 
vented from carrying out the contract for a 
change of its location, because of financial em- 
barrassment and bankruptcy, claimant, the oth- 





er party to the contract, could not rescind and 
recover contribution made thereunder against 
the bankrupt’s estate.—In re Morgantown Tin 
Plate Co., D. C., 184 Fed. 109. 


8. Discharge.—Discharge in bankruptcy of 
a former firm within six years held no bar toa 
subsequent discharge of a new firm in which 
one of the partners of the old firm was a mem- 
ber.—In re Neyland & McKeithen, D. C., 184 
Fed. 144. 

9. Dissolution of Corporation.—Where a 
corporation had instituted proceedings in a 
state count for dissolution, such proceedings 
were not suspended by insolvency or commis- 
sion of an act of bankruptcy.—In re Standard 
Cordage Co., D. C., 184 Fed. 156. 

10. Effect on Rights of Factors.—Where a 
factor purchased cotton for bankrupts with his 
own funds and did not ship the cotton to the 
bankrupts under their instructions, because of 
their bankruptcy, he was entitled to sell it for 
the best price obtainable and charge them with 
the loss.—Couturie v. Roensch, Tex., 134 S. W. 
413. 

11. Exemptions.—Where property of a 
bankrupt has been properly set off to him as a 
homestead, the court of bankruptcy has no fur- 
ther jurisdiction over it, and the bankrupt’s 
trustee has no equity therein that can be made 
the subject of a sale by him.—Sullivan v. Mus- 
sey, C. C. A., 184 Fed. 60. 

12. Proceedings for Contempt.—lIn proceed- 
ings for contempt before a court of bankruptcy 
while perhaps no pleading on the part of the 
respondent is necessary, it is often advantage- 
ous to set out the defense in a definite manner 
with a view of bringing the issues clearly be- 
fore the appellate tribunal.—In re Goodrich, C. 
C. A., 184 Fed. 5. 

13. Proof of Claim.—A proof of claim in 
bankruptcy, which was defective in Some sub- 
stantial particular, may be amended either be- 
fore or after the expiration of the year limited 
by Bankr. Act.—In re Kessler, C. C. A., 184 
Fed. 51. 

14, Property Fraudulently Conveyed.— 
Where a bankrupt purchased deferred annui- 
ties with money fraudulently obtained from his 
creditors, the trustees could not recover the 
amount so paid from the insurance company, 
or cancel the contract, but was only entitled 
to the proceeds of a sale of the bankrupt’s con- 
tingent interest in the contract.—Mutual Life 
Ins. Co. of New York v. Smith, C. C. A., 184 
Fed. 1. 

15. Banks and Banking—<Action for Deposit. 
—The burden is upon a depositor, seeking to 
recover money deposited in a bank, to allege 
and prove a demand for repayment.—Newbur- 
ger v. State Bank, 127 N. Y. Sup. 956. 

16. Neglect of Receiver.—A receiver ofan 
insolvent state bank, failing to enforce stock- 
holder’s liability created by Const. art 8, sec. 
7, and Banking Law (Consol. Laws, c. 2) sec. 
62, held liable for the loss sustained.—People 
v. Bank of Staten Island, 127 N. Y. Sup. 906. 

17. Payment of Check.—A bank held re- 
quired to know the state of its depositor’s ac- 
count, so that a payment of a check is good in 
the absence of fraud.—National Exch. Bank 
of Baltimore v. Ginn & Co., Md., 78 Atl. 1026. 
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18. Bigamy—Voidable Marriage—A voidable 
marriage is sufficient basis for a prosecution 
for bigamy.—State v. Yoder, Minn., 130 N. W. 
10. 


19. Bills and Notes—Blank Pndorsement.—A 
blank indorsement by the payee of a negotiable 
note does not make him a guarantor of the 
note.—Merchants’ Nat. Bank of Santa Monica 
v. Bentel, Cal., 113 Pac. 708. 


20.——Construction.—Where a blank for the 
raite of interest in a note was filled by drawing 
@ line through the space left for the rate per 
cent. if such filling of the blank is regarded 
as a patent ambiguity, it would indicate that 
no interest was ito be paid—Couturie v. Roensch, 
Tex.,. 134 S. W. 413. 


21. Presumptions.—Possession by payee of 
note bearing no indorsement held to raise pre- 
sumption of non-payment.—Light v. Stevens, 
Cal., 113 Pac. 659. 


22. Carriers—Contract for Carriage of Live 
Stock.—Where a railroad company contracted to 
carry cattle, to be shipped from a quarantined 
district, it cannot avoid liability for the dam- 
ages caused by its refusal to receive the cattle 
from the connecting carrier, on the ground that 
it was without facilities for transporting them 
in the manner required by law with respect to 
such cattle-—Chicago, B. & Q. Ry. Co. v. Frye- 
Bruhn Co., C. C. A., 184 Fed. 15. 


23. Live Stock.—An initial carrier of live 
stock theld not bound to permit its cars to go 
over the connecting line nor liable for damage 
resulting from unloading at the end of its line 
in the absence of negligence.—Galveston, H. & 
S. A. R. Co. v. Jones, Tex, 134 S. W. 328. 


24. Negligence.—A presumption of negli- 
gence on the part of a carrier held to arise on 
proof of injury to a passenger as the result of a 
jerk of the car.—McKittrick v. Greenville 
Traction Co., S. C., 70 S. E. 414. 


25. Termination of Relation—Where a 
passenger has reached his destination, and a 
reasonable time has elapsed for him to leave 
the station, his rights as a passenger cease.— 
Louisville & N. R. Co. v. Bays’ Adm’r, Ky., 134 
S. W. 450. 


26. Constitutional Law—Power of Courts.— 
The exercise of the right to establish reason- 
able compensation for services where private 
property is devoted to a public use held legis- 
lative.—Contra Costa Water Co. vy. City of Oak- 
land, Cal., 113 Pac. 668. 

27. Contracts—Ambiguous Provisions.—Where 
there is a patent ambiguity in one clause of a 
contract which renders it void for uncertainty, 
the nullity of the clause will not affect the re- 
mainder of the contract if there is enough left 
to constitute a complete contract.—State v. Ra- 
cine Sattley Co., Tex., 134 S. W. 400. 

28.——Good Will.—A contract of one selling 
@ newspaper business not to engage in such 
business in the county without consent of the 
other party held not void as in general restraint 
of trade, or unreasonable.—McAuliffe v. Vaugh- 
an, Ga., 70 S. E. 322. 


29. Requisites.—That a contract is in the 
plural form and is signed by only one person 
is not conclusive that it is an incomplete in- 
strument.—First Nat. Bank vv. . Wunderlich, 
Wis., 130 N. W. 98. 




















30. Corporations—Rights of Foreign Corpo- 
rations.—The state may permit a foreign cor- 
poration not engaged in interstate commerce 
to do business within its limits on such condi- 
tions as it may see fit to impose.—Queen City 
Fire Ins. Co. v. Basford, S. D., 130 N. W. 44. 


31.——Rights of Stockholders.—Before a court 
of equity will open its doors to a single stock- 
holder he must, not only on behalf of himself, 
but also on behalf of all other stockholders, 
show that there is no other road to redress, 
and this is not shown unless all the remedies 
within the corporation itself have been ex- 
hausted.—Blades y. Billings Mercantile Co., Mo., 
134 S&S W. 579. 


32.——-Sale of Stock.—A purchaser of stock 
from a stockholder and director of a corpora- 
tion held entitled to recover the difference be- 
tween the real value of the stock purchased and 
its value as falsely represented by the seller.— 
Long v. Douhitt, Ky., 134 S. W. 453. 


33.——-Stockholders.—Persons who were stock- 
holders when a corporate debt was contracted 
may be joined as defendants in a suit thereon. 
—Kiefhaber Lumber Co. v. Newport Lumber 
Co., Cal., 113 Pac. 691. 

34. Tax Sales.—The manager and secre- 
tary of a corporation owning real estate, held 
not entitled to become a purchaser at a delin- 
quert tax sale.—Collins v. Hoffman, Wash., 113 
Pac. 625. 

35. Unauthorized Acts of President.—Want 
of authority in the president of a corporation 
to bind the company by the execution of an 
undertaking to pay for goods sold to a third 
person will not render the president personally 
liable on an implied warranty of payment.— 
Standard Underground Cable Co. v. Southern 
Independent Telephone Co., Tex., 134 S. W. 429. 

36. Courts—Jurisdiction.—The objection that 
a court has no jurisdiction of the subject-mat- 
ter is not waived by plea or by going to trial. 
—State v. Reeves, La., 54 So. 415. 

37. Criminal Law—Entrapment.—That a po- 
liceman procured a third person to purchase 
liquor from accused held not a defense to a 
prosecution for an illegal sale of liquor.— 
State v. Hopkins, N. C., 70 S. E. 394. 

38. Handwriting.—A letter, not admitted 
or treated as genuine by accused, held inad- 
missible as a standard for comparison of hand- 
writing.—United States v. North, D. C., 184 Fed. 
151. 

39. Damages—Capacity to Labor.—The im- 
pairment of ability to perform labor resulting 
from personal injuries is a proper element of 
damages.—MeNeill v. City of Cape Girardeau, 
Mo., 134 S. W. 582. 

40. Death—Damages.—The existence of minor 
children held to constitute an element of dam- 
ages in an action by a wife for the wrongful 
killing of her husband.—Brinkman v. Gotten- 
stroeter, Mo., 134 S. W. 584. 

41. Deeds—Property Conveyed.—A deed ex- 
ecuted subsequently to a voluntary conveyance 
cannot defeat it, or convey a greater estate 
than remains to the grantor.—Hayes v. Martin, 
Ark., 134 S. W. 626. 

42. Depositions—Objections.—The failure of 
a party to object on the first trial to the ad- 
missibility in evidence of a deposition does not 
bar him from objecting on the second trial.— 
Chapman v. Greene, S. D., 130 N. W. 30. 
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43. Divorce—Alimony.—An order modifying 
an alimony decree will not be disturbed, un- 
less so manifestly unjust as to evince an abuse 
of discretion.—Newton v. Newton, Wis., 130 N. 
W. 105. 

44. Remarriage Within Six Months.—aA re- 
marriage of divorced persons within six months 
from their divorce, though proh‘bited, held not 
void until dissolved by judicial decree, in view 
of section 3569.—State v. Yoder, Minn., 130 N. 
W. 10. 


45. Easements—Loss by Nonuser.—A right 
under a deed to power for the land granted 
from the remaining land of the grantor cannot 
be extinguished by mere nonuser.—Miller  v. 
Clary, 127 N. Y. Sup. 897. 


46. Electricity—Right to Place Wires in 
Street.—An operator of an electric light plant 
has no natural right to encroach on the streets 
with its wires.——Jacksonville Ice & Electric 
Co. v. Moses, Tex., 134 S. W. 379. 


47. Eminent Domain—Flooding Lands.—Flood- 
ing of land by construction of a bridge by a 
railroad company held a taking of the land for 
public use, for which compensation must be 
made.—White v. Pennsylvania R. Co., Pa., 78 
Atl. 1035. 

48. Estoppel—Recitals in Forthcoming Bond. 
—Where a forthcoming bond recites the value 
of the property attached in a suit thereon, de- 
fendants are estopped to deny the truth of its 
recitals.—Blanchard v. Anderson, Ok., 113 Pac. 
717. 

49. Evidence—Burden of Proof.—A defective 
plea of non est factum, not objected to, merely 
shifts the burden of proof to the defendant.— 








Standard Underground Cable Co. v. Southern 
Independent Telephone Co., Tex., 134 S. W. 
429. 

50. Failure to Produce Witnesses.—The in- 
ference prejudicial to a party from failure to 
produce a witness held not depéndent upon 
such witness being the party’s employee.— 


Southern Ry. Co. v. Acree, Ga., 70 S. E. 352. 
51. Judicial Notice.—The court will take 
judicial notice that wholesale dealers ordinarily 
make sales to their customers in the state by 
sending traveling salesmen to their customers’ 





places of business.—State v. Racine Sattley 
Co., Tex., 134 S. W. 400. 
52. Mental Capacity—A witness having 





shown knowledge as to one’s mental condition 
may state that condition as a fact.—Rankin vy. 
Rankin, Tex., 134 S. W. 392. 

53.——Parol Evidence Affecting Written Con- 
tract.—As affecting a written contract between 
parties, held defendant could prove the induce- 
ments held out to him by plaintiff resulting in 
execution of the contract.—Sioux Remedy Co. 
v. Lindgren, S. D., 130 N. W. 49. 

54. Res Gestae.—A statement made by de- 
fendant’s engineer to plaintiff 10 hours after 
the injury admitting that the engineer was in 
fault held inadmissible as res gestae.—Kyner 
v. Portland Gold Mining Co., C. C. A., 184 Fed. 
43. 

55. Execution—Sale of Land.—Where a hus- 
band purchased a moiety of certain land part- 
ly with his wife’s money, the wife was entitled 
as against the husband's creditors to an undi- 
vided interest in proportion to the amount of 
consideration she contributed.—Skinner v. D. 
Sullivan & Co., Tex., 134 S. W. 426. 








56. Executors and Administrators—Powers of 
Co-Executors.—One executor has no power to 
sign the name of his coexecutor by virtue of 
his office, and the coexecutor cannot delegate 
that power to him.—In re George Ringler & 
Co., 127 N. Y. Sup. 934. 

57. Factors—Advances.—An agent employed 
by bankrupts to purchase cotton for them with 
his own funds on a salary held a factor having 
a common-law lien on the bankrupts’ goods for 
a general balance on account.—Couturie v. 
Roensch, Tex., 134 S. W. 413. 

58. Fire Insurance—<Authority of Agent.—The 
authority of an insurance agent is prima facie 
coextensive with the requirements of the busi- 
ness intrusted to him.—Shook v. Retail Hard- 
ware Mut. Fire Ins. Co. of Minnesota, Mo., 134 
S. W. 589. 

59. Notice of Cancellation.—Notice cancel- 
ing a policy held not required to be in any par- 
ticular form.—American Glove Co. v. Pennsyl- 
vania Fire Ins. Co., Cal., 113 Pac. 688. 

60. Fraudulent Conveyances—Equity of Re- 
demption.—A grantor in deed given to secure 
grantee as indorser of notes cannot dispose of 
his equity of redemption in fraud of existing 
creditors.—Dudley v. Buckley, W. Va., 70 S. E. 
376. 

61. Garnishment—Property in Another State. 
—Money or property outside the state is not 
subject to garnishment.—Kuehn v. Nero, Wis., 
130 N. W. 56. 

62. Good Will—Breach of Contract.—Where 
the seller of a newspaper received installments 
of the price after the date when they were 
due, he could not claim a breach, authorizing 
him to disregard a provision of the contract.— 
McAuliffe v. Vaughan, Ga., 70 S. E. 322. 

63. Habeas Corpus—Misdemeanor.—After con- 
viction for a misdemeanor, a prisoner will not 
be released on habeas corpus if the complaint 





on any possible construction charges an of- 
fense.—State v. Birdsall, Neb., 130 N. W. 108. 


64. Homicide—Sufficiency of Information.—In 
a prosecution for murder, an information that 
the defendant did willfully, feloniously, and 
with malice aforethought assault a certain per- 
son, being a human being, with a deadly wea- 
pon, is sufficient without describing what the 
weapon was.—In re Hughes, Cal., 113 Pac. 684. 


65. Husband and Wife—dAction by Wife for 
Personal Injuries.—A wife may sue in her own 
name, for direct injuries, including loss of earn- 
ing gapacity as a singer.—Libaire v. Minneapo- 
lis & St. L. R. Cg., Minn., 130 N. W. 8. 


66. Alienation of Affections.—That a wife 
obtained a divorce may be pleaded in mitiga- 
tion of damages for alienating her affections.— 
McNamara v. McAllister, Iowa, 130 N. W. 26. 


67. Property Rights.—There is no distinc- 
tion under the chancery rules arising out of 
the formal nature of a wife’s separate estate, 
whether it vested at common law, by statute, 
or in equity.—Hankins v. Columbia Trust Co., 
Ky., 134 S. W. 498. 


68. Indictment and Information—Time of Of- 
fense.—The date in an indictment held imma- 
terial. It is enough to prove the commission 
of the offense within the period of limitations 
prior to finding of the indictment.—State v. 
Cole, Del., 78 Atl. 1025. 

69. Preliminary Examination.—aA trial 
under an indictment found pending a prelimin- 
ary examination before a committing magis- 
trate, will not be delayed for the purpose of 
having a preliminary examination.—State  v. 
Werner, La., 54 So. 402 

70. Injunction—Validity.—A preliminary in- 
junction continues in force until the matter is 
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finally heard and determined, in the absence of 
. ge i dissolve.—Ex parte Roper, Tex., 134 


71. Innkeepers—Defect in Premises.—Innkeep- 
ers’ liability extends to injuries received by 
the guests from being placed in unsafe rooms. 
—Patrick v. Springs, N. C., 70 S. E. 





72. 
ed under a contract or at the instance or re- 
quest of another does not constitute an “open 
account” on which interest is allowable from 
the first of the succeeding January, under Rev. 
St. 1895, art. 3102.—Couturie v. Roensch, Tex., 
134 S. W. 413. 


73. Interstate Commerece—Foreign Corpora- 
tions.—A foreign corporation held not required 
to comply with the laws of the state as to for- 
eign corporations, in order to sue in the state 
on an interstate commerce’ contract.—Sioux 
Remedy Co. v. Lindgren, S. D., 130 N. W. 49. 


74. Order Prescribing Rates.—It is no ob- 
jection to the validity of an order of the Inter- 
state Commerce Commission determining and 
prescribing rates to be charged by a carrier 
that it would derange the schedule of rates on 
other routes.—Louisville & N. R. Co. vy. Inter- 
state Commerce Commission, C. C. A., 184 Fed. 
118. 

75. What Constitutes.—The purchase of 
goods in one state to be shipped into another 
is interstate commerce, and not within the pro- 








visions of the anti-trust laws of the state.— 
a v. Racine Sattley Co., Tex., 134 SS. W. 
400. 

76. Intoxicating Liquors—Local Option.— 


Signers of a petition for a local option election 
cannot withdraw their names after copies of the 


petition have been posted.—Lewis v. Board of 
Sup’rs of Montmorency County, Mich., 130 N. W. 
yo. 

77. Judgment—Collateral Attack.—A judg- 


ment based on a complaint which does not state 
facts sufficient to constitute a cause of action 
is not for that reason a judgment in excess of 
jurisdiction or void, and as such open to col- 
lateral attack.—In re Hughes, Cal., 113 Pac. 


78. Landlord and Tenant—Breach of Agree- 
ment to Lease.—Breach of an agreement to 
lease and take possession of a building to be 
erected held to be actionable.—Oldfield v. An- 
gzeles Brewing & Malting Co., Wash., 113 Pac. 


79. Libel and Slander—Defenses.—The sub- 
stantial truth of matter complained of as libel- 
ous is a complete defense.—-Courier-Journal Co. 
v. Phillips, Ky., 134 S. W. 446 

80. Licenses—Insurance Companies.—The 
State may classify insurance companies and im- 
pose on them different rates of occupation tax- 
es.—Queen City Fire Ins. Co. v. Basford, S. D., 
130 N. W. 44. 

81. Life Insurance—<Acts of Agents.—An in- 
surer is bound by the acts of his agent even 
when the agent is actuated by fraudulent in- 
tent, if he is acting within the scope of his em- 
ployment.—Huestess v. South Atlantic Life Ins. 
Co., S. C., 70 S. E. 403. 

82. Annuity Policy—A deferred annuity 
policy issued by a life insurance company held 
not contrary to public policy. 

Co. of New York v. Smith, C. C. A., 184 Fed. 1. 

83. Insurable Interest.—A copartnership 
has an insurable interest in the life of a part- 
ner.—Rahders, Merritt & Hagler v. People’s 
Bank of Minneapolis, Minn., 130 N. W. 16. 

84. Payment of Premium.—Life insurance 
policy held not forfeited for nonpayment of 
premium, where a note has been accepted for 
the same.—State Life Ins. Co. v. Chowning, Ok., 
113 Pac. 715. 

85. Lis Pendens—Subsequent Purchasers.— 
Where a person purchased land from a defen- 
dant in partition, he took subject to the rights 
of the other parties to the suit.—Hale’s Heirs v. 
Ritchie, Ky., 134 S. 74. 

86. Livery Stable Keepers—Negligence.—The 
knowledge of the owner of a horse injured in 
a livery stable that for a long time it had been 
kept in a certain stall did not estop him from 
asserting the negligence of the livery man in 














' Sattley Co., Tex., 





keeping him in a defective one.—Caldwell v. 
Nichol, Ark., 134 S. W. 622. 


87. Malicious Prosecution—Plea of Guilty.— 
A plea of guilty, afterwards withdrawn and fol- 
lowed by acquittal, held not necessarily a bar 
to a suit for malicious prosecution.—Holtman 
v. Bullock. Ky., 134 S. W. 480. 


88. Probable Cause.—Probable cause which 
will relieve a prosecutor from liability is a be- 
lief by him in the guilt of the accused, based 
on circumstances sufficiently strong to induce 
such belief in the mind of a reasonable and 
ae v. McGhee, Mo., 134 

. W. ° 


89. Master and Servant—dActs of Vice Princi- 
pal.—If a vice principal in hearing a negligent 
order given permits it to be obeyed, he there- 
by makes it his own.—Lantry-Sharpe Contract- 
ing Co. v. McCracken, Tex., 134 S. W. 363. 


90. Assumed Risk.—A trainman knowing 
of obstructions maintained by the railroad over 
the track does not assume the risk.—Louisville 
& N. R. Co. v. Roe, Ky., 134 S. W. 437 

91. Bankruptcy of Master.—Bankruptcy of 
a master during the term of a servant’s em- 
ployment held a breach of the contract, enti- 
tling the servant to recover the full amount of 
the balance of. his salary for the remainder of 
the term on his being unable to secure ak 
ment during such period.—Couturite v. Roens 
Tex., 134 S. W. 413. 

92. Concurrent Negligence.—When master 
and servant are both negligent, and the negli- 
gence of both concur, the negligence of defen- 
dant is not proximate.—Harvell v. Weldon Lum- 
ber Co., N. C., 70 S. 7. 389. 

93. Injuries to Servant.—A complaint for 
injuries to a servant held not demurrable for 
failure to negative plaintiff's contributory neg- 
ligence.—Hansen v. Rounds, Wash., 113 Pac. 
633. 




















94, Injuries to Servant.—A _ sectionhand 
shoveling cinders from a car can recover for 
the slight negligence of those in charge of an 
engine which bumped into the car.—Illinois 
Cent. R. Co. v. Mayes, Ky., 134 S. W. 436. 

95. Injuries to Servant.—A master is en- 
titled to assume that a servant will not expose 
himself to dangers apparent, and that he will 
do nothing heedlessly to bring about his own 
injury.—Atlantic Coast Line R. Co. v. Linstedt, 
Cc. C. A., 184 Fed. 36 

96. Safe Place to Work.—The doctrine of 
reasonably safe place to work held to appiy 
where an employee is taking down a building 
to be re-erected.—Etheridge v. Gordon Const. 
Co., Wash., 113 Pac. 639. 

97. Vice Principal.—A foreman of a rail- 
road wrecking crew held not to have ceased to 
be the master’s vice principal when he under- 
took to assist the workman in prying up a 
car.—Tendall v. Great Northern Ry. Co., Minn., 
130 N. W. 22. 

98. Monopolies—Contracts in Restraint of 
Trade.—Where an agreement in violation of the 
anti-trust law of 1903 has been made, and one 
party pursues the course of conduct agreed 
on, the law presumes that the acts done by 
him were the result of the agreement, so that 
the parties thereto are liable.—State v. Racine 
134 S. W. 400. 

99. Mortgages—Foreclosure.—Where owners 
of land are not parties to a foreclosure suit 
against it, they are not concluded by the judg- 
ment.—Hayes v. Martin, Ark., 134 S. W. 626. 

100. Municipal Corporations—Grass Plots.— 
A space between a sidewalk and the roadway, 
used as a grass plot, is a part of the street, 
for defects in which the city is liable.-—Town- 
ley v. City of Huntington, W. Va., 70 S. E. 368. 

101. Initiative and Referendum. — The 
Legislature. in creating municipal corporations, 
may provide for the submission of proper sub- 
jects by the initiative method to the electors 
of the city.—Southwestern Telegraph & Tele- 
phone Co. v. City of Dallas, Tex., 134 S. W. 321. 

102. Injury by Automobile.—There is no 
presumption of negligence from the fact that 
the driver of an automobile ran against a beg- 
gar on the street.—Millsaps v. Brogdon, Ark., 
134 S. W. 632. 
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103. Personal Injuries.—In an action for 
personal injuries resulting from a defective 
sidewalk, evidence was only admissible as to 
the condition of the walk in the immediate 
vicinity of the injury.—McNeill v. City of Cape 
Girardeau, Mo., 134 S. W. 582. 


104. Violation of Ordinance.—The  viola- 
tion of a local ordinance regulating the rate of 
speed while driving over a crossing is negli- 
gence per se, if it contributed proximately to 
an accident.—Stein v. United Railroads of San 
Francisco, Cal., 113 Pac. 663. 


105. Navigable Waters—tTitle to Submerged 
Lands.—Title to land submerged by the sea re- 
mains in the riparian owner.—Town of Hemp- 
stead v. Lawrence, 127 N. Y. Supp. 949. 


106. Negliigence—DPvidence.—Where an act 
which caused injury was shown by direct evi- 
dence, and the circumstances of the accident 
were proved, and the only reasonable explana- 
tion gave rise to an inference of negligence, 
the rule of res ipsa loquitur held applicable.— 
ro Goppee 5 Nashville Ry. & Light Co., Tenn., 


107. Imputed Negligence.—Negligence may 
be imputed, where parties are engaged in a 
wens venture.—Ward v. Meeds, Minn., 130 N. 








108. Payment—Failure to Apply.—If a cred- 
itor holding secured and unsecured debts makes 
no application of a payment, the law will ap- 
ply it to the unsecured claim.—Lee v. Manley, 
N. C., 70 S. E. 5. 

109. Presumptions.—The unexplained cir- 
cumstance of a demand being 20 years past due 
creates a presumption of payment thereof at 
common law, which rule subsists notwithstand- 
ing the written law.—Holway v. Sanborn, Wis., 
130 N. W. 95. 

110. Principal and Agent—Ratification.— 
Where one elects to stand upon a_e contract 
made by his agent, he adopts the contract as 
made.—Fruit Dispatch Co. v. Houghton-Halli- 
burton Co., Ga., 70 S. E. 356. 

111. Prinefipal and Surety—Obligation of Sur- 
ety.—A surety on a building contractor’s bond 
held not discharged because of a change in the 
contract.—Keenan v. Empire State Surety Co., 
Wash., 113 Pac. 636. 

112. Prohibition—Petition.—A petition which 
does not show that the court exceeded its jur- 
isdiction held insufficient to warrant prohibi- 
tion to restrain execution on a judgment of 
conviction by a municipal court.—-Harris v. Re- 
os Court of City of Calexico, Cal., 113 Pac. 








‘113. Right to Writ—A taxpayer without 
other interest may not obtain a writ of prohi- 
bition to restrain the summoning and impanel- 
ing of a grand jury alleged to have been er- 
or drawn.—State v. Main, Wash., 113 

ac. 4 


114. Qufeting Title—Possession to Sustain 
Action.—Possession by tenant will support an 
action to quiet title—Upchurch v. Sutton Bros.. 
Ky., 134 S. W. 477. 

115. Raitlroads—Approaches.—A railroad’s re- 
sponsibility for defects in walks relates only to 
the approach from a street to its depot, and it 
is not liable to keep in repair the crossing of 
such street.—Farmer v. International & G .N. 
Ry. Co., Tex., 134 S. W. 356. 

116. Duty to Carry Passenger Safely.—The 
duty of a carrier to carry a passenger safely 
is not Iimited by the character of the train on 
which the passenger travels.—Kennedy v. 
Chesapeake & O. Ry. Co., W. Va., 70 S. E. 359. 

117. Duty Toward Trespassers.—A railroad 
company held not Hable for the death of a 
trespasser on the track at night, at a place 
where the railroad company was not bound to 
anticipate the presence of persons on the track, 
or to keep a lookout to guard against injuring 
them.—Louisville & N. R. Co. v. Bays’ Adm’r., 
Ky., 134 8S. W. 450. 

118. Fires Set by Locomotive.—In the ab- 
sence of negligence, a railroad company is not 
fable for injury to property contiguous to its 
line from fire starting from its locomotive.— 
sygets v. Baltimore & O. R. Co., W. Va., 70 S. E. 

















119. Injury to Person Working About Car. 
—A car repairer of another railroad company 
held negligent in going under one of defen- 
dant’s cars which was being repaired, if he 
knew there was no blue flag up.—Atchison, T. 
& S. F. Ry. Co. v. Classin, Tex., 134 S. W. 358. 


120. Rape—Evidence.—In a prosecution for 
statutory rape, evidence of medical experts that 
in their opinion the prosecutrix had had sexu- 
al intercourse was admissible—State v. Rash, 
8. D., 130 N. W. 91. 


121. Receivers—Appointment.—Power to ap- 
point a receiver being a delicate one, especially 
when invoked upon ex parte applications, 
should be exercised with extreme caution, and 
never in a doubtful case.—Blades v. Billings 
Mercantile Co., Mo., 134 S. W. 579. 


122. Sales—Cash Payment.—In the absence 
of a_ special provision, held, it is presumed 
where one places stock in the hands of anoth- 
er to be disposed of at a certain price, that a 
cash —_ is intended.—Jones v. Ortel, Md., 78 
Atl. 1030. 


123.——Conditional Sale—A seller under a 
conditional contract having accepted a second 
note for the balance of the price and taken a 
chattel mortgage, held to have elected to con- 
sider the sale as absolute.—Thornton v. Find- 
ley, Ark., 134 S. W. 627. 


124. Misrepresentations.—Material misrep- 
resentations concerning the quantity of a thing 
sold, made to be acted upon, and deceiving the 
purchaser, authorizes rescission or suit by him. 
—Kiefhaber Lumber Co. v. Newport Lumber 
Co., Cal., 113 Pac. 691. 


125. Seduction—Good Repute of Prosecutrix. 
—In a prosecution for seduction upon promise 
to marry, the good repute of the prosecutrix is 
an essential element.—State v. Walker, Mo., 134 
S. W. 516 


126. Street Ratlroads—Operation .of Cars.— 
That a street railway company permitted so 
large a number of passengers to occupy a car 
as to heavily load it while on a sharp ascent 
in the street did not show actionable negligence 
to a traveler on the street.—De Glopper v. 
Nashville Ry. & Light Co., Tenn., 134 S. W. 609. 


127. Tender of Fare.—A tender to a street 
railway company of the requisite fare and the 
ability of a passenger to find a place of safety 
on the car held to impose an obligation on the 
company to receive and transport the passenger. 
—De Glopper v. Nashville Ry. & Light Co., 
Tenn., 134 S. W. 609. 


128. Taxation—Uniformity and Equality.— 
As to inheritance and excise tax laws, the con- 
stitutional requirement of equality and unifor- 
mity is satisfied, if there is equality and uni- 
formity between the individuals constituting 
each class established by the law.—In re Mc- 
Kennan’s Estate, S. D., 130 N. W. 33. 


129. Tenancy in Common—Purchase of Out- 
standing Title—The purchase of an outstand- 
ing title by defendant held to have been made 
while he was a tenant in common, with com- 
plainant of the land in controversy, so that such 
purchase inured to their joint benefit.—Cornett 
v. Burchfield, Ky., 134 S. W. 466 


130. Trial—Admissibility of Evidence.—The 
court trying alone an issue of fraud, held re- 
quired to receive evidence showing any circum- 
stances from which an inference of fraud is 
natural.—Collins v. Hoffman. Wash., 113 Pac. 











131. Instructions.—It is not an objection 
to charges upon contributory negligence that 
they ignore the doctrine of last clear chance, 
where an instruction covering that subject is 
given in another part of the charge.—Stein v. 
nn of San Francisco, Cal., 113 

ac. q 


132. Waters and Water Courses—Riparian 
Rights.—Riparian owners locating on public 
land and residing thereon when they were 
opened to public settlement held to have a claim 
to water rights prior to water rights located 
after the settlement by another; the patents 
relating back to the date of the settlement.— 
ja Land & Canal Co. v. Jones, S. D., 


WilhA 





TI 


H 
W 





Rauee Sf oo te. @ eo ae e”606—6lCD 


aor ar OW tw hee ort eoD 


. Oe Ol 


e 


« 
is 


t 
e, 
is 


ic 


di 
is 


0 





CENTRAL LAW JOURNAL. 








Central Law J ournal, 


A LEGAL WEEKLY NEWSPAPER. 





Published by 


Central Law Journal Company, 
420 MARKBT STREET, ST. LOUIS, MO. 


To whom all communications should be ad- 
dressed. 


Subscription price, Five Dollars per annum, 
in advance. Subscription price, including two 
binders for holding two volumes, saving the 
necessity for binding in book form, Six Dollars. 
Single numbers, Twenty-five Cents. 


Copyright, 1911, by Central Law Journal Co. 
Entered at the Post Office, St. Louis, Mo., as 
second ciass matter. 





NEEDHAM C. COLLIER. Eprtor-1n-Cuyirr. 
ALEX ANDERH. ROBBINS, Manacinc Epitor. 








CONTENTS. 


EDITORIAL. 


Has the Rule of Reason Doctrine Taken: the 
Lock-step Out of the Sherman Act? us 1 


NOTES OF IMPORTANT DECISIONS, 


Divorce—Habitual Drunkenness 
Time of Decree... 


Cured at 


Contempt of Court—Civil and Criminal Con- 
tempt Distinguished—The Right of Defen- 
dant to Refuse to Testify and the Measure 
of Proet th Ge SOttee ko kilccscksu aid 3 

LEADING ARTICLE. 

The 

the 


Liability of the Initial 
Interstate Commerce 


Carrier Under 
Act.. —hiedandedguiig 4 
LEADING CASE. 

Recovery of Highest Value Between Time 
of Conversion and Rendition of Verdict. 
Henderson v. Holland, Appellate Court of 
Alabama, April 19, 1911, (with note) 
HUMOR OF THE LAW...... pethdinketintieseag: “ae 
WEEKLY DIGEST OF CURRENT OPINIONS. 14 





U o e a e 
niversity of Michigan. 

Three years course leading to the degree of 
LL. B. The degree of Juris Doctor (J. D.) open 
to graduates of approved universities and col- 
leges Regular session October to June inclu- 
sive. Credit towards either degree may be ob- 
tained through work In the summer session of 
ten weeks. Law library of about 30,000 volumes. 
For announcements address, 

DEAN, DEPARTMENT OF LAW, 

University of Michigan, Box X, Aun Arbor, Mich. 








Volume 20 
Decennial Digest 


Completes the text of this great di- 
gest of American case law down to 
1906. The remaining volumes of 
the set (21 to 25) will be given up to 
A Complete Table of 
All American Cases 


This is the first complete table of 
cases ever published in this country. 

It will serve as an index to the 
entire body of American case 
law. 

Any case cited will serve as a guide 
to all related authorities. 
Write for full explanation. 


West Publishing Co. 
St. Paul, M on. 











C7 394b 








LEGAL DIRECTORY. 





CALITORNIA. 
Long Beach Thos. A. Sherwood 
ILLINOIS. [ 
Peoria Henry C. Fuller 
IOWA. 
Webster City Wesley Martin 
MASSACHUSETTS. 
Boston (28 School 8t.» J. W. Pickering 
MISSOURI. 


Liberty. ° ° ° D. Cc. Allen 


TEXAS. 


Fort Worth Jehu L. Poulter 
American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 





Salesmen Wanted! 


We could use a few more salesmen to sell 
the Central Law Journal. 

Lawyers ‘ften succeed in this kind of work. 

CENTRAL LAW JOURNAL COMPANY, 
420 Market St. St. Leuls, Mo. 
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South Dakota Corporations 


The incorporation laws of this State are liberal and fair. The expense is small. Lia- 
bility of stockholders is limited. This firm is giving special attention to the incorporation 
of corporations and to the law governing them. 


Business sent to this office will be given prompt attention. 
BOUCHER, O'BRIEN, JOHNSON & AULDRIDGE, Pierre, South Dakota 


Rooms 1 and 2 Pierre St. Block, over Pierre Banking & Trust Co. 
L. T. BOUCHER; HARRY O’BRIEN; R. C. JOHNSON, Attorney-General; T. F. AULDRIDGE 











NO TAXES HERE INCORPORATE UNDER ARIZONA LAWS. 


Most liberal Corporation Laws in the United States. No franchise or annual Tax. 
Private property exempt from all corporate debts. Legislature cannot repeal your char- 
ter. Keep offices and do business anywhere. “Daggs on How to Run a Corporation” free 
to companies incorporated through us. This is a well bound law book of five hundred 
pages. It tells just what to do and how to do it. Also investigate our “Universal Cor- 
porate Record.” Four books in one. No other like it. Free to companies incorporated 
through us if requested. Fee very small. Write for free booklet, codified and annotat- 
ed corporation laws and other information before incorporating. 


References: Union Bank & Trust Co., The Western Investment Co., Phoenix. 


Arizona Corporation Charter Guarantee Co. 
Room 318 National Bank of Arizona Bldg. 
PHOENIX, ARIZ. 


M. R. DAGGS, President P. H. HAYES, Vice-Pres. W. E. MILLIGAN) Secretary 
ATTORNEYS AT LAW 











Lest You Forget 
the fact that you are reading the best law journal in the 


United States, pardon us for calling attention occasionally to 


letters like the following: 





WOOD, HENDERSON & WOOD 
Hot Springs, Ark. 
February 1, 1910. 
Central Law Journal Co.: 

I take occasion to say that I have been a subscriber to the 
Central Law Journal for a number of years and have the entire set. 
I consider it a very valuable journal and expect to continue a sub- 
scriber as long as I practice law. 

Respectfully, 
J. P. HBNDERSON. 











Price $5.00 Per Annum 


Central Law Journal Company, 
420 Market Street, ST. LOUIS, MO. 
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INDORSEMENT OF 


HUGHES’ 
Equity. in 


Procedure 


BY . 

_ WILLIAM T. HUGHES, / 
Author of Hughes’ Grounds and Rudiments ( 
of Law. f 





A LETTER FROM MILWAUKEE 


April 6, 1911. 
Central Law Journal, 


St. Louis, Mo. J 
Gentlemen: I have read with a great deal of interest, Hughes’ 
: “Grounds & Rudiments of Law” and am now reading his Avork on 


“Equity in Procedure.” It is certainly refreshing to find woyks so orig- 
inal in plan and execution as these. I am fully convinced that some 
such plan as that outlined by Mr. Hughes must be adopted by those 
engaged in publishing reports of cases unless we are within a few years 
to find ourselves swamped with precedents and unable tg find the law 
without the assistance of a large number of briefing clerks. 

Only recently a most important case was decided dn this county 
which turned upon a point in the law of torts that was first decided in 
a case set out in the “Datum Posts,” (Volume 3, “Grounds & Rudiments 
of Law”). The briefs of counsel, however, contained a,large number of 
cases, all to this point and confusing rather than helpful in deciding it, 
provided the court was familiar with the original case. 

Mr. Hughes is blazing the trail and I hope that his works will be 
generally read by the profession as they are bound to create discussion, 
and discussion will lead to practical reforms along the lines indicated. 


Yours truly, 
S-N J. G. STEVENS, JR. 








ONE VOLUME BOUND 
IN LAW BUCKRAM, $6.00 





Central Law Journal Co. 





420 Market Street 





ST. LOUIS, MO. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(Gregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a ‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. fy declaration, of course. 

©. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition ? 

A.~-Nota few times, I am sorry to say. 

Q:~ Did you know that there was a work that would have saved 

(i these 11 sti “ss 3? 


| AA. No; Wat Beok is it? I should certainly like to have it. 
Q. That took is Gregory’s Common Law Declarations, con- 


taifing 109 cOmple'c forms ior beginning an action at law and cover- 
ing fully every pcintefrom parties to the prayer for relief. Don’t you 


think such a bo@k\, be useful to you? 

A. I think ‘“Wou!l! be absolutely necessary, provided I could 
tely'on each form 

Q. Every form in ‘>is work is sanctioned by several authorities 
cited in a note thereto ‘s this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first triil ont of St. Louis. 





226 Pages Bound in Sheep, Price, $3.00 Delivered Free 





Central Law Journal Co. 
420 Market Street, St. Louis, Mo. 
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A TREATISE ON 
American Advocacy 


«-BY— 


ALEXANDER H. ROBBINS. 


EDITOR OF THE CENTRAL LAW JOURNAL. 





The object of the advocate is to reach the highest emi- 
nence of his profession. The qualities that go to 
make up his suecess cannot be learned from ordinary 
law text books; they come to him who flirts with human 
nature, who communes with the great exemplars of 
the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 


THE WORK TREATS IN PART OF: 
PREPARATION FOR TRIAL. COMPENSATION AND ADVERTISING. 
OPENING PLAINTIFF’S CASE. LEGAL ETHICS. 


OPENING DEFENDANT’S CASE. 
CONDUCT OF A DEFENSE IN A CRIM 
EXAMINATION IN CHIEF. 


CROSS-EXAMINATION, INAL TRIAL. 

RE-EAAREA Te CLASSES OF WITNESSES. 

SUMMING UP DEFENDANT'S CASE. sini diaeac taal 

THE REPLY. 

CONDUCT OF A CRIMINAL PROSECU. 8RIEFS, ARGUMENTS AND METHODS 
TION. OF SPEAKING. 





AMERICAN ADVOCACY is in one volume, 8vo., contains 311 
pages. Price, bound in Cloth, $2.00, or in Law Sheep, $2.50. 
Sent prepaid on receipt of amount. 


PUBLISHED AND FOR SALE BY 


Central Law Journal Company, 
420 MARKET STREET, . a . . ST. LOUIS, MO. 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 


THE CONSTITUTIONAL LAW 
OF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 








Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Supreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 





Jurisprudence of the United States as developed during the 120 years 

since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


[ these two volumes is set forth in philosophical form the Constitutional 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND DUF 
Process or Law. Because of this systematic arrangement and its discussion of ~, 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. WittoucHsy is the author of several authoritative treatises upon 
political and constitutionat subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S. 
Supreme (Court. 


Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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